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NOTES OF THE WEEN 








Maintenance Orders (Facilities for En- 
forcement) Act 


Before India and Pakistan became 
Dominions, the Maintenance Orders 
(Facilities for Enforcement) Act, 1920, 
extended to British India, and after the 
passing of the Indian Independence 
Act, 1947, this continued; British India 
did not include certain Indian States, 
and accordingly the Act was not there 
applied. 

In circ. 10/1957 dated January 15, 
1957, the Home Office states that the 
position of the former Indian States has 
been had under consideration in view 
of changes which have taken place in 
India and Pakistan since the passing of 
the 1947 Act. The Home Office will 
now be prepared to forward absolute 
and provisional orders made by courts 
in this country for registration, con- 
firmation and enforcement in any part 
of India or Pakistan. Orders from 
those Dominions will also be accepted 
in this country. 


It is pointed out that the Act no 
longer applies to Burma. 


Enclosed in the circular is an up-to- 
date list, which clerks to justices will be 
glad to have, of the parts of Her 
Majesty’s Dominions and British Pro- 
tectorates to which the Act now extends. 


Maintenance of Illegitimate Child of 
Married Woman 


On an application by the National 
Assistance Board for an affiliation order 
against the alleged father of an illegit- 
imate child, is it necessary for the 
Board to prove that the mother is a 
“ single woman ” within the meaning of 
those words as interpreted by the 
superior courts? From certain ob- 
servations in National Assistance Board 
v. Mitchell [1955] 3 All E.R. 291 it was 
thought that such proof was required, 
and in National Assistance Board v. 
Tugby (The Times, January 24) the 
justices had dismissed the Board’s 
application accordingly. On appeal the 
Divisional Court remitted the case to 
the justices, holding that s. 44 (2) did 
not put the applicant to the proof of 
the status of the mother as a single 
woman. 


The facts were that the alleged father 
had married the mother, but the child 


was not thereby legitimated, and the 
husband and wife were living apart by 
mutual consent. Probably the wife 
could not, according to the decisions in 
Taylor v. Parry [1951] 1 All E.R. 355, 
and Mooney v. Mooney [1952] 2 All 
E.R. 812; 116 J.P. 608, be a single 
woman quoad her husband, and the 
justices considered that the Board were 
not entitled to an order. 


Justices not blamed 


Although the case was remitted to 
the justices, the Lord Chief Justice 
made it quite plain that the Court 
attached no blame to them, since they 
were right in following the direction 
given in the earlier case and treating 
the status of the mother as relevant. 
Lord Goddard said that the observa- 
tions made on the point were obiter 
dicta, not necessary to the decision and 
not made after argument. Now that 
the matter had been argued he was 
satisfied that those dicta were wrong, 
and he was sorry the justices had been 
misled. We ventured to suggest in an 
article at 120 J.P.N. 579, that those 
dicta might be reviewed if the point 
were argued in some future case. The 
law is now definitely settled. 


Even when justices are held to have 
gone wrong in law, they are not blamed 
by the High Court when they have 
given their best attention to the case 
and arrived at their decision after care- 
ful consideration, but it is gratifying for 
them when it is possible for the Court 
to go so far as to say that they were 
justified, even though it turns out that 
their decision cannot stand. 


Sleeping in Court 

Anyone who goes to sleep in court and 
snores is likely to receive a speedy 
awakening, for it is distracting to other 
people who are trying to concentrate on 
the business in hand and, moreover, has 
the appearance of disrespect to the court. 
A newspaper recently reported an incident 
in a county court, when the learned Judge, 
hearing a snuffling or snoring noise, 
inquired what was the cause. It turned 
out to be a baby in arms, slumbering 
peacefully but rather noisily, and His 
Honour immediately reassured the mo- 
ther that it was all right, and the case 
proceeded. 
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It is not only members of the public, 
young or old, who are sometimes over- 
come by sleep in court. There have 
been magistrates who had the reputation 
of indulging in short naps, but as we 
have never heard of a case being ques- 
tioned on the ground that the bench was 
not awake throughout the hearing it may 
be assumed that no miscarriage of justice 
occurred through these brief spells of 
oblivion. Anyhow, if there were several 
magistrates sitting together no actual 
harm need result. 

Practitioners awaiting the calling of 
their cases must often feel somnolent 
when the court is hot and they are 
weary. Fifty years ago there was a much- 
respected and highly competent solicitor 
practising in the magistrates’ courts who 
frequently slept soundly until his turn 
came, when he woke, obviously re- 
freshed and alert, and conducted his 
cases with complete efficiency. When 
asleep his attitude was composed and his 
appearance dignified, and his sleep was 
always noiseless. On one occasion when 
he rose to open his case he apologized, 
saying he feared he had dropped off to 
sleep. The magistrate smilingly told him 
no apology was necessary, for obviously 
the sleep had been refreshing and he 
wished he himself could sleep as calmly 
and comfortably at nights. 


Tell-tale Finger-nails 

Finger-prints and foot-prints are well 
recognized as frequent sources of in- 
criminating evidence, but something less 
common was an important feature in 
the evidence against a man who was 
convicted at the Central Criminal Court 
and sentenced to four years for a 
“smash and grab ” offence. 


The story related in the News 
Chronicle showed that the raid was 
carried out by three men, the prisoner 
being the one alleged to have thrown 
the brick through the shop window. 
They separated at once, and the pris- 
oner, who was challenged by a police- 
man about a mile from the scene of the 
crime, appeared to have a good alibi 
and nothing to fear, since no missing 
property was in his possession. How- 
ever, when he was taken to the police 
station his finger-nails were cut, and 
the clippings and the dust that was 
under them were taken to the forensic 
laboratory for examination. At the 
trial, the expert evidence showed the 
particles of dust to correspond with 
particles of the brick flung through the 
shop window. 

Why the police suspected the man is 
not stated, but there are several possible 
reasons. In his own interest, the 


prisoner was unwise to consent to have 
his nails clipped by the police, but it 
was in the interest of justice which was 
more important. By itself, such scien- 
tific evidence might well fail to convince 
a jury, but as part of a chain of evidence 
it would probably be impressive. It is 
none the worse for being circumstantial. 


Medical Evidence 

In the course of a lecture given to a 
literary and debating society, reported 
in The Western Morning News, Dr. 
Sessions Hodge, of the neuro-psychiatric 
department of a hospital, touched on 
the position of the medical expert giv- 
ing evidence. He had apparently par- 
ticularly in mind the question of pleas 
of insanity. He urged the importance 
of the need for the expert witness to 
be honest with himself as well as with 
the court, regardless of the fact that he 
was called by one side or the other. 
Dr. Hodge also suggested that it would 
be helpful if there were a panel of 
medical experts to examine for the 
court itself instead of for the parties. 

This would accord with the proposal, 
which has received considerable sup- 
port, that at a trial on indictment it 
should be possible for the court to raise 
the question of insanity, and not have 
to leave it to the defence to raise it 
or not as was thought best in the 
interests of the defence. If that were 
the law, the court would be in a 
position to cause medical evidence to 
be given, and experts so called would 
not be witnesses for one side or the 
other. Medical evidence is usually given 
without bias and is accepted as impar- 
tial, but where there is a genuine 
difference of opinion there must be 
some unconscious urge for the witness 
to support the side calling him, and this 
is no doubt what the speaker had in 
mind. It was no attack on the integrity 
of medical men. 

In passing, we note, with some satis- 
faction, that Dr. Sessions Hodge is of 
opinion that the so-called lie detector 
never detected a lie. That sounds like 
common sense. 


Accepting a bribe: no need to show 
favour given 

The Courts-Martial Appeal Court 
held in R. v. Carr (1957) 1 W.L.R. 165, 
that acceptance of a bribe as an induce- 
ment to show favour amounts in itself 
to an offence under s. 1 (1) of the 
Prevention of Corruption Act, 1906, 
and that there is, therefore, in such a 
case no need for the prosecution to 
prove that the person accused did in 
fact do that for which the bribe was 
given to him. 


VOL. 


The matter came before the Court 
(Lord Goddard, C.J.; Hilbury and 
Ormerod, J.J.) on an application for 
leave to appeal against conviction, the 
application being on grounds not rele. 
vant to the report. In announcing the 
Court’s decision that leave to appeal 
would not be given the Lord Chief 
Justice said that he must say one word 
for the guidance of prosecuting officers 
and judge advocates. He pointed out 
that the judge advocate told the officers 
of the courts-martial that they must not 
only be satisfied that the accused re- 
ceived a bribe as an inducement to 
show favour, but also that he did show 
favour. His Lordship continued “ If a 
person does what is called a double- 
cross and does not do what he was 
bribed to do, that is no reason why he 
should be acquitted of taking a bribe. 
Of course, if a person takes a bribe and 
goes straight off to someone in author- 
ity and says ‘ Here is the bribe he has 
given me’ that may show that he was 
not acting corruptly.” Lord Goddard 
concluded by saying “I have merely 
made these observations because if 
there is an idea that in such an offence 
it is necessary to show that the person 
did that which the bribe was given him 
to do, it is an impression that should be 
corrected.” 


Tow ropes can be dangerous 

A case reported on January 15 in the 
Evening Argus, Brighton, serves as a 
reminder that those who use a motor 
vehicle to tow any other vehicle must 
observe the requirements of reg. 94 of 
the Motor Vehicles (Construction and 
Use) Regulations, 1955, that is to say 
that any tow rope or chain must be so 
adjusted that the vehicles are not further 
than 15 ff. apart at their nearest points 
and that steps shall be taken to render the 
tow rope or chain easily distinguishable by 
other users of the road. 


A motorist in Brighton who was 
towing a van with his car failed to com- 
ply with this last provision and his 
failure led to a girl cyclist running into 
the rope and being thrown from her 
cycle and rendered unconscious. Some- 
one shouted to warn her “ mind that 
wire,” but it was too late and she ran 
into the wire which she had not seen. 
The motorist was fined £3 for this offence 
and a further £2 for interrupting the free 
passage of the highway. 

An interesting point in connexion with 
reg. 94 is that it applies, in terms, only 
to tow ropes and chains and would 
appear, therefore, not to apply to draw 
bars such as are referred to in reg. 53 
which states that the overall length of a 
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trailer (excluding any draw bar) shall not 
exceed 22 ft. We imagine that in practice 
draw bars are always comparatively short 
and that there is no risk of their not being 
seen by other road users. 


Motorists and the Police 


A senior police officer of the Bristol 
police in a recent talk to the Bristol 
Central Institute of the Motor Industry 
had some interesting things to say about 
the relations between the police and the 
motoring public, and about the strange 
effects which possession of a motor car 
can have on otherwise normal people. 
He complained that people resent cri- 
ticism of their driving far more than 
they resent criticism of other matters 
and that some otherwise law abiding 
and peaceful citizens, when behind the 
wheel of a motor car, can become “ out- 
laws, schemers, blasphemers cursing 
everybody on the road but themselves.” 
He added that “‘ I do acknowledge, with 
regret, that the appearance of a blue 
uniform more often than not has the 
reverse Of a soothing effect on many 
members of the motoring public. We 
get the blame, but we must take it 
without answering back. If we do answer 
back we commit a disciplinary offence.” 


This appears in a report in The Western 
Daily Press of January 16, 1957. We 
are afraid that there is a good deal of 
truth in what this police officer said, but 
we hope that it applies to only a minority 
of motorists. Even for them there is no 
satisfactory excuse. The police have a 
difficult and often trying duty to perform 
in dealing with the many problems 
which confront them on our roads 
today, and they are mainly concerned to 
ensure that all road users are able, so 
far as conditions permit, to use the 
roads with reasonable freedom.  A\l- 
though we feel that they are often far too 
lenient to people who make a wholly 
unreasonable use of the road by garaging 
their cars there permanently we do think 
that on the whole they do their difficult 
job extremely well, and it is the duty of 
toad users to co-operate with them and 
to make their task easier, and not by 
selfishness and impatience to add to their 
difficulties and, incidentally, to imperil 
and inconvenience other road users. 


Telephone the Police 


The public are frequently urged to let 
the police know at once if they see or 
hear anything suspicious going on, and 
assured that the police will not be 
annoyed if it transpires that there is really 
nothing wrong. From the Daily Herald 
we learn that in North Surrey an intensive 


search is being made to discover and 
arrest a man who has been breaking 
into houses and stealing in that district 
for a long time past, and who has so far 
escaped capture. The police beg anyone 
whose suspicions are aroused during the 
night to dial 999 at once, and told once 
again that there is no occasion for 
thinking the police will be irritated by 
any number of calls in which there is in 
fact no offence being committed. They 
feel that with the maximum amount of 
co-operation from the public they can 
succeed in tracking down the criminal. 


This need for help from the public is 
not confined to any one area, it exists 
wherever criminals are operating, and 
that means anywhere. Prompt action in 
dialing 999 may be of the utmost import- 
ance, and it will certainly be met with a 
quick response. However, not every 
telephone comes under the dial direct 
system, and many people still have to 
call the exchange and speak to the 
operator. Operators can be of service 
in crime prevention if, especially when 
on duty at night, they will answer as 
quickly as possible and, if the caller 
wants the police, put the call through 
immediately. At such times seconds may 
matter. No doubt when staff is short 
some delay is unavoidable, but quick and 
efficient service is important, and perhaps 
never more so than when police help is 
needed. 


Cost of Child Care, 1955-56 


It cost £1 million more to maintain 
63,000 children in 1955-56 than in 
1951-52. In the intervening years the 
total number of children in the care of 
local authorities has risen and fallen: 
the latest figures show a welcome re- 
duction of 1,700 as compared with the 
previous year and it is pleasing too to 
see that the number boarded out has 
increased in relation to the total in 
care. 


These facts, and many more of great 
interest to those concerned with this 
important service, are given in the 
latest return of Children Service Statis- 
tics published jointly by the Society of 
County Treasurers and the Institute of 
Municipal Treasurers and Accountants. 


One point very clearly brought out 
is the extraordinarily heavy burden 
which this service casts upon the 
London county council. Whereas the 
average number of children in care per 
1,000 of population in all other counties 
of England and Wales was 4.4 the 
corresponding figure in London was 
11.5, with costs to correspond. Apart 
from sheer numbers costs are also 
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weighted heavily against the London 
ratepayer because it has only been pos- 
sible to board out a very much smaller 
proportion of London children than is 
common throughout the remainder of 
the country. 


The increased total cost of one- 
seventh as compared with four years 
earlier reflects continuing inflation: the 
index of retail prices has increased over 
the same period by one-fifth and the 
wage rates index by rather more than 
one-quarter. 


The striking effect on costs where it 
is possible to board out a substantial 
number of children is well illustrated 
by comparing Bournemouth and Brad- 
ford where the number of children in 
care are 2 and 2.2 respectively per 1,000 
population. In Bournemouth it has 
been possible to board out no less than 
224 children out of a total of 281 
whereas in Bradford only 161 have 
been so accommodated out of a total 
of 622. The net rate-borne expenditure 
per 1,000 population is £183 in Bourne- 
mouth and £296 in Bradford. 


Extraordinary differences are revealed 
in the cost of maintaining children in 
homes provided by local authorities, the 
most important item and the one where 
the largest differences appear being that 
relating to staff costs. When West 
Hartlepool’s costs for staff per child per 
week are £1 16s. 10d., it is difficult to 
believe that there is no cause for en- 
quiry when Preston staff costs £7 4s. 
3d. Even when full allowance is made 
for different levels of occupation a con- 
siderable difference remains. On the 
other hand, however, Preston have 
reaped the benefit of successful board- 
ing out and for this reason overall costs 
in the Lancashire county borough are 
less than in West Hartlepool. 


The method adopted by the returns 
of giving each authority only an aver- 
age cost for all homes of certain size 
ranges has its disadvantages: there is 
something to be said for the pre-war 
Ministry of Health practice of giving 
separate costs for each home, although 
we realize the difficulties. Perhaps a 
selection could be given. 


The return is certainly worthy of 
close study and is a useful pointer to 
the cost investigator. 


Local Government Reorganization 


The County Councils Association have 
recently submitted to the new Minister 
of Housing and Local Government 
(Mr. Henry Brooke, M.P.) a memo- 
randum on local government reorgani- 
zation. In this memorandum they 
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accept, subject to important reservations, 
the government proposals as set out 
in the White Paper on the Area and 
Status of local authorities in England and 
Wales (Comd 9831) which was presented 
to Parliament last July and which has 
been commented upon elsewhere in our 
columns (see 120 J.P.N. 707). The 
memorandum certainly gives the White 
Paper a very cautious welcome and is 
noteable for its many caveats all of 
which recall to mind the old unhappy 
days of county versus county borough 
warfare. For example:— 

(1) “ There is an undue leaning towards 
the creation and retention of county 
boroughs in marked contrast to the 
proposed interference with counties . . .”’ 
(paras. 13 and 14.) 

(2) “An amalgamation of counties 
should not be recommended unless as in 
the case of the demotion of a county 
borough, ‘it is plainly necessary for 
efficient administration,’ and it is not 


” 


otherwise undesirable (paras. 


17 and 20). 


(3) “ The proposal for county reviews 
in counties within conurbations at the 
instance of the Minister (after county 
reviews outside conurbations have taken 
place) is acceptable only on the basis that a 
minimum population for county districts 
is not prescribed . . .”’ (paras. 24 and 25). 


(4) “ The existence of conurbations 
should not raise even a presumption that 
within them there are problems insoluble 
without alteration of structure or of the 
distribution of functions . . .” (paras. 28). 

(5) “* No minimum population limit for 
county districts should be prescribed or 
indicated . . .” (paras. 48 and 49). 

The qualifications expressed betray the 
fears of the county councils lest they 
should be remodelled in the interest of 
efficiency whilst the county boroughs 
would be the favourites of the Minister 
making no corresponding sacrifices and 


VOL. 


benefitting at their expense. Having 
regard to the past history of sporadic 
warfare between the two main types of 
authority this attitude is understandable 
but if efficient local government is to 
emerge it should not be pushed to 
extremes. 

In the interests of peace the White 
Paper recommended that after Parliament 
had decided the order arising from the 
commissioners reviews no further changes 
should be made in the area or status of 
counties and county boroughs for a 
period of 15 years in the absence of 
exceptional circumstances. The object of 
this was to enable a standstill, a kind of 
cease-fire in which wounds would have 
time to heal and administration to im- 
prove in an atmosphere of good relations, 

Unless all local authorities whatever 
their size or type approach the problems 
of reorganization in a spirit of compro- 
mise and of give and take the prospects of 
substantially improving it are remote. 





OXFORDSHIRE JUSTICES OF THE PEACE IN THE 
SEVENTEENTH CENTURY 


By ERNEST W. PETTIFER, M.A. 


The volume bearing this title was published by the Oxfordshire 
Record Society 19 years ago, and is numbered XVI in the 
Society’s Record series. There have been subsequent issues by 
the Society, but this is the only volume in the whole series 
which is devoted to the proceedings of the county justices. The 
task of editing the book was delegated to Mary Sturge Gretton 
(Mrs. R. H. Gretton), B.Litt., Oxon., herself a justice for the 
county. Mrs. Gretton worked throughout on the original 
manuscript documents, some of them at the County Hall, and 
others at the Bodleian Library, Oxford. Her work was carried 
through with scholarship and skill. The only criticism which 
could be advanced is that there is no index. Against this minor 
omission, however, full credit must be given to Mrs. Gretton 
for a competent and interesting introduction of 100 pages. 
The student who has read this through arrives at the appendix 
of 134 pages, containing the actual records of cases, fully 
prepared for, and anticipating, their salient points. 


These Oxfordshire minutes and documents relate to a con- 
siderably later period (Easter, 1687, to Trinity, 1689), than those 
we have previously examined but the editor, in her introductory 
notes, included references to many documents and events from 
the beginning of the seventeenth century, and also included in 
the appendix documents from later years up to 1697. From 
this one volume, therefore, glimpses are given of the Oxford- 
shire justices at work over practically a century. 


From the records of several counties it is evident that, during 
the early part of the seventeenth century, the Privy Council of 
the realm kept a watchful eye on justices in quarter cessions, 
and their proceedings, and from time to time orders were sent 
to every court. Such orders were sent out in 1605 and 1608, 
and although the copies sent to Oxford have not survived, 
copies sent to Devon were found by the editor amongst the 
papers of that county, and it can be safely assumed that the 
missing Oxford documents would be identical with them. The 


instructions given can be summarized thus—(1) All resident 
justices (“except they have just cause of impediment ”’) must 
be at every quarter sessions from the beginning to the end. 
(2) The clerk of the peace must give “a true certificate upon 
his othe” to the Judges of Assize as to which justices were 
absent, or “‘ who were not ther at the beginning thereof and 
held not out until the end”! (3) The Judges of Assize were 
to examine any excuses given and to “ advertise ’’ the same to 
the Lord Chancellor who, in his turn, must inform His Majesty 
and the Privy Council ‘‘ that such cause (course) may be taken 
therein as shal stand with Justice.” (4) This is of considerable 
interest, for it laid down that the Justices in Sessions must form 
“convenient and apt divisions” in every county and riding. 
Fit justices were to be assigned the special charge of such 
divisions. The divisions were to be so delineated that no one 
would have to travel more than seven or eight miles to 
(presumably) the court for his division. (5) Intermediate sessions 
were to be held in the divisions “‘ about the mid-time between 
the sessions.” (6) This laid down the matters to be dealt with 
by sessions, e.g., wages, the assizes of bread and ale, rogues 
and vagabonds, recusancy, “ murtherers, fellonies and out- 
rages,” and licensing. (7) This item dealt with those difficult 
officers, the parish constables, and ordered their attendance at 
sittings of the sessions, and prompt execution of warrants 
issued by the court. (8) It seems rather strange that it was 
found necessary to include a direction that a clerk must be 
appointed “‘to keep notes of their proceedings at these 
assemblies,” for the office of clerk of the peace had long been 
fully established. It is not so clear that minutes had been kept, 
the clerk of the peace making such notes as he thought necessary 
on indictments and presentments. Possibly this item (No. 8) 
was framed to ensure that, if a clerical assistant was necessary, 
one should be appointed. Item (9) returns to the subject of 
justices’ attendances, and associates the head constables with 
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clerks of the peace as jointly responsible for certifying to His 
Majesty’s Judges the names of absentee justices. Item (10) 
laid down that justices must bind over drunkards, haunters of 
alehouses, and idlers, and they were reminded of their duty 
to examine “* the negligence, disorders and misbehaviours of the 
constables.” 

But it is in the eleventh and last item that the real voice of 
authority can be clearly heard. Neither Sovereign nor council 
intended that their directions should become a dead letter, and 
it was upon the Judges that the final responsibility was placed 
in terms which admitted of no misunderstanding. The Judges 
were to inform themselves, at every Assize, through the clerk 
of the peace and the high constables, “and otherwise,” what 
service had been performed by every justice since the last 
Assize, whether murderers, thieves and robbers had been 
apprehended, rogues and vagabonds suppressed, alehouses kept 
in good order, and so on. And, the instruction continued, 
they were to report the results of their inquiries to the Lord 
Chancellor. The Chancellor in his turn was “‘ to make it known 
to His Majesty and the Council aforesaid.”” The signatories 
to this peremptory document included famous names—Elles- 
mere (Chancellor), Northumberland, Northampton, Dorset, 
Worcester, Salisbury, Devonshire—and the country justices to 
whom it was addressed would have no doubt that, if summoned 
before this important body to answer for any default, the visit 
might not prove a happy one! 

During the seventeenth century the Oxfordshire sessions were 
held in the old Town Hall, a small building in St. Aldates, 
Oxford, but adjourned sessions were held on occasion outside 
the city at “* the Sessions House ”’ at Churchill, the George Inn, 
Burford, the White Hart, Chipping Norton, the Bowling Green, 
Bicester, the Salutation at Witney, and once, within the city, 
at the Cross Inn. At this point it must be noted that the editor 
is firmly of opinion that, during the seventeenth century there 
were no petty sessional benches exercising summary jurisdiction 
in minor cases, and dealing with, or reporting upon, matters 
of civil administration. ‘*‘ There did not exist in Oxfordshire in 
1689,” she says, “‘ an organization of petty sessions in any sense 
in which the present-day student ought to accept the term.” 
This positive statement was made in answer to a passage which 
she quotes from English Local Government: The Parish and the 
County, the well-known work by Mr. and Mrs. Sidney Webb, 
and in particular this part of the passage—‘* There existed in 
1689, alongside the Quarter Sessions and Divisional Sessions, 
a rough and ready organisation of Petty Sessions or Privy 
Sessions—informal meetings of two or three Justices at the 
village inn, or even in their own parlours.” 


In this short review of the Oxfordshire book, it would be 
unfair to take sides in this controversy, especially when only a 
very brief part of each argument can be quoted. Mrs. Gretton 
may be quite right with regard to her own county, but readers 
of these notes upon quarter sessions history may recall several 
discoveries in the records of other counties which seem to 
indicate that even before the seventeenth century justices were 
actually sitting in twos and threes, without juries, in their own 
districts. 


The high or head constables in Oxfordshire, although they 
themselves possessed, and their office conferred upon them, only 
slight social standing, had to undertake quite considerable 
responsibilities. They had to carry out the orders issued by the 
Lord Lieutenant with regard to the militia; to collect money for, 
and maintain, the beacons; they had to direct hue and cry (the 
pursuit of criminals), and watch and ward (‘‘ watch ’”’ applying 
to the constables’ daytime duties, and “‘ ward”’ covering the 
night hours when the local constable could call upon townsmen 
or villagers to assist him in the night patrol). In addition the 
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high constable himself reported nuisances to the justices, super- 
vised the punishment of rogues and vagabonds in the parishes 
of his hundred, and executed in general the orders given to him 
by the justices sitting in quarter sessions. Not least amongst his 
numerous duties was the supervision of his own petty constables, 
and presenting to sessions (as he often had to do) those who failed 
to show a proper interest in their duties. The high constables, 
too, held their own “ petit sessions,”’ a court for the hiring of 
servants, and proclaimed the justices’ decisions as to the yearly 
wages for all classes of artisans and servants at the hiring sessions 
which accompanied the annual town fairs. These fairs, by the 
way, carried on into the present century, in many towns. The 
annual “‘ Statutes”’ or hiring fairs, when men and maids lined 
up in the market place to be hired for the year, were still a feature 
of early twentieth century life in Doncaster and other towns. 


The duties of county treasurer appear to have been divided 
between two persons, one acting for the south and one for the 
north of the county. In general, although these officers were men 
of some experience in business, they were not justices. In other 
counties the treasurers were appointed, almost without excep- 
tion, from the members of the bench. Little can be gleaned from 
any of the quarter sessions records as to how the money was 
kept. One enterprising Oxfordshire treasurer would seem to 
have put out £50 of county monies with an Oxford tradesman, 
an early type of banker, at interest, but cash balances and cash 
payments appear to have been the usual system. A little light 
is thrown upon this question by an entry, taken by the editor 
from Essex records, of an order by the Essex quarter sessions 
that an iron chest should be provided in which monies should 
be “locked up from the receipt thereof until the same shall be 
paid out again! ’’ In almost all the records there are references 
to “County Stock,’”’ but whether this meant some form of 
investment it is impossible to say. 


The treasurers administered various funds, such as the funds 
for maimed soldiers and mariners, for the relief of the poor, 
the maintenance of county bridges and the conveyance of 
prisoners sentenced to transportation to their ports of embarka- 
tion. All the funds were maintained by assessments on the 
parishes. The Elizabethan statute providing for maimed soldiers 
and mariners set up the machinery for making and collecting 
such a rate. The parishioners could assess themselves—if they 
could agree ! Failing agreement the duty fell upon the church- 
wardens and petty constables, or the local justice could step in 
and make the rate between the upper and lower limits of 10d. 
and 2d. per week. If there were more than fifty parishes in a 
county the rate must not exceed 6d. on any parish. The initial 
difficulties of assessment having been surmounted, and the rate 
made, the primary duty of collection fell upon the churchwardens 
and petty constables, but, again, the local justice could intervene 
and issue warrants of distress, but the churchwardens and 
constables were bound to convey the money to the high con- 
stable of the division, 10 days before the sessions, and he, in 
his turn, hand it to two iustices or to the treasurer “‘ elected by 
the more part of the justices, who shall continue only for one 
year.”’ Thus it will be seen that the treasurer’s office was a statu- 
tory one, as indeed it was in the case of some other funds. 
Penalty for defaults or deficiencies was limited to £5, and one 
Oxfordshire treasurer, Griffin Gregory, treasurer of the north 
division, who gave a good deal of trouble, was eventually fined 
that amount. 


Occasionally the treasurer was called upon by the justices to 
meet some special demand made upon the county, such as the 
claim received by quarter sessions, through the high sheriff, 
for “‘ homage fees.”” The claim, sent by Black Rod’s deputy 
from Whitehall was dated March 29, 1688, but it related to a 
visit of James II to Oxford immediately after his accession in 
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1685. By the time it was submitted to the sessions by the high 
sheriff, James was nearing the end of his inglorious reign, and, 
as always with the Stuart monarchs, short of money. The 
warrant accompanying the demand quoted no statute in justifi- 
cation of the claim but simply that some of the royal servants 
had said, or advised, that “‘ in the tymes of our royal predeces- 
sors, Kinges and Queenes of England, upon their first entrance 
into any county, city, town corporate, Cathedral or Collegiate 
Church homage fees were paid; no county etc. to be exempted.” 
The warrant was signed by Lord Sunderland, and ended, 
“*Sir Thos Duppa, Kt, our gentleman Usher of the black rod, 
is authorised to receive the said fees.”’ 


Then followed a “‘ List of fees of homage in the foregoing 
warrant by ancient custom due to our servants.”” It included 
items such as—** Gentlemen Ushers of the Privy Chamber, £5. 
Gentlemen Ushers dayly waiting, £5, Sergeant at Arms £3 6s. 8d.” 
and so on though a long list of royal attendants—the sergeant 
and officer of trumpets, the wardrobe officer, the grooms of 
the chamber, the pages of the chamber, down to the porters at 
the gate and the yeoman of the field—the whole amounting to 
£36 6s. 8d. Accompanying the documents put before the justices 
by the high sheriff were two copies of anorderof Berkshire quarter 
sessions which must have cut short any discussion by the Oxford- 
shire justices of the merits of the King’s demand. The Berkshire 
justices had refused to pay a similar demand, whereupon the 
two sheriffs of that county had been sued in the Court of 
Exchequer, and the justices had had to raid their hospital and 
gaol funds to save their sheriffs! The Oxfordshire order is 
brief and to the point—“‘Order to be paid to the Clerke of the 
Peace, and by him to Sir Thomas Duppa.” The justices felt 
that, the battle having been fought and lost in Berkshire, they 
must take the line of least resistance, and protect their high 
sheriff. 

The Privy Council order of 1608 epitomized tHe various 
points to be watched by the justices in carrying out their duties 
with regard to alehouses, beerhouses, and _ tipplinghouses. 
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Summarized very briefly, the order covered the annual grant 
of licences at the Easter sessions: that licences granted by two 
justices in a division must be brought to the sessions to be sealed 
by the clerk of the peace: that the clerk of the peace must keep 
a register to be signed by four justices (two to be of the quorum) 
of all licences granted: that articles of good order must be 
drawn up by the justices, and forwarded to the Privy Council 
“‘that the council may add to or amend them if necessary” 
(again we must note the firm control of the county justices 
exercised by the council in London), and, lastly, that a list of 
licensed houses must be kept, “‘and the number of them to be 
diminished rather than increased.” 


Whatever views the justices of Oxfordshire and of other 
counties may have held as to this intervention of the Privy 
Council into their administration of the licensing laws, it is 
quite evident that the Council had some first-hand knowledge 
of what was going on in the counties. If a local justice wished 
to bestow a licence upon an old servant, by way of pension, he 
interpreted the law as to the grant being by two justices by 
signing the licence himself and asking a second justice, a personal 
friend, to add his signature, and a new alehouse or becrhouse 
was at once in being. In many cases the grant was not notified 
to the clerk of the peace (that worthy losing the fees to which 
he was entitled, which went into the pocket of the justice’s own 
clerk), and, in the absence of any warning from the sessions of 
the duty to attend to obtain a renewal, the licensee would continue 
to do business from year to year without renewal of his licence. 
This type of irregularity went even further for there is the famous 
case from Bray brewster sessions (quoted in The Gentleman's 
Magazine of October, 1754) in which two justices in defiance of 
three dissenting colleagues granted a licence to a woman appli- 
cant for renewal. It is true that this was in the next century, 
but this literal interpretation of the law with regard to a grant 
or renewal by two justices was widely accepted by licensing 
justices for at least two centuries. 


(To be continued) 


CARE OF CHILDREN BY LOCAL AUTHORITIES 
THE STARVED-TO-DEATH CHILD CASE—AND ITS SEQUEL 


[CONTRIBUTED] 


It was understandable that the death from starvation of two- 
year old David Higgs, while under the care of the local health 
authorities, should result in stormy meetings and private sessions 
of the health committee of the Bristol city council. 


By a majority vote the committee has taken the view that their 
health visitors acted rightly, and in accordance with their duties. 
Regular visits were made by health officers to the child’s home 
up to January 19, 1956, the last occasion when the child was 
seen, and there was nothing observed to give rise to any suspicion 
of ill-treatment. But between January 19 and March 9, the day 
on which the child died, it had not been seen by a health officer, 
though the home was visited on three instances in that period. 
On two occasions access to the home could not be obtained by 
the officer, and on the third the mother said that David was in 
the care of his grandmother. This explanation was accepted, but 
the fact that the child had not been seen was not reported to a 
senior officer of the department. 


Though it is perhaps wise that no one has been singled out 
for blame, the committee has decided that there is need to make 
special arrangements for supervision in cases of this kind, so 
that blank visits can be reported to senior officers. 





Sections 22 and 24 of the National Health Act, 1946, place a 
duty on local authorities for the care of children under school 
age. These duties, however, do not give authority to local 
officers to force their attentions on parents of young children. 
They can only give advice. 

They have no right of entry into parents’ homes, no right of 
seeing the child, no right to demand to know its whereabouts. 
They may inquire, but have no means of compelling information 
to be given, or to direct any other person or authority to acquire 
the information. 

Section 40 of the Children and Young Persons Act, 1933, 
stipulates that where any person shows there is reasonable cause 
for suspecting that a child has been or is being assaulted or 
neglected in a manner likely to cause suffering, the justices can 
issue a warrant, which a police officer can serve, to search for 
the child and when found to take the child to a place of safety. 

At present this is the only provision for forcible entry to 
determine the whereabouts or condition of the child. The mere 
inability of a person to see the child on request after a short 
period would not normally be sufficient grounds for the issue 
of a search warrant. 
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A children’s officer has no rights over a child living at its own 
home, although he has certain rights when the child is living 
with foster parents. 


The general care of children does involve more than one 
council committee and statutory body. Clearly there is need 
for a closer integration of all the departments and officials 
concerned. But such a co-ordinating committee, though recom- 
mended as necessary by both the Ministry of Health and Ministry 
of Education, is not a statutory body. Such a co-ordinating 
committee did not exist in Bristol. 


It is suggested that it would be reasonable for all the larger 
councils to make arrangements for co-ordination, preferably 
through executive officers rather than lay committees. In so 
much local government activity, as the writer knows from 
personal experience, the left hand of the council is frequently 
unaware of what its own right hand is doing. 


A popular criticism of the Welfare State is that as many as 
11 officials and visitors of different council departments and 
national bodies can call at one house in one day in connexion 
with one problem. If only to avoid over-lapping, a cogent case 
for co-ordination can be made out. 


Nor was there in Bristol any co-operation, in the latter stages 
of the David Higgs case, with voluntary and non-municipal 
organizations. Mr. Arthur Morton, National Director of the 
N.S.P.C.C., is no doubt making a big claim in stating that if 
such co-operation had existed the child might not have died. 
But it is perhaps an even bigger claim for a council committee 
to assert that it is quite competent to perform comprehensive 
social work, without reference to or help from outside voluntary 
societies. Aside from the unfortunate David Higgs case, much 
can be said in favour of a local authority’s co-operating with 
old-established voluntary associations. Many councils have 
found such co-operation of inestimable value, particularly 
children’s committees, which did not function before the special 
Act of 1948. For them, being comparatively young, it would be 
inexpedient to abjure offers of help from the N.S.P.C.C., which 
has behind it such wide practical experience. 


Account has to be taken of the heavy duties imposed on 
health visitors. With 110,000 families, Bristol has between 50 
and 60 health visitors. Each visitor has on her books 550 
children under five years of age, and up to 2,000 of school age. 
They are triply qualified, being state registered nurses and trained 
midwives as well as being trained health visitors. 


Increasing the staff members so as to ease the burdens carried 
by each of the present health visitors would imply additional 
local and national funds, unlikely to be sanctioned in present 
circumstances. Here, the use of voluntary bodies is partic- 
ularly appropriate. 

And though one may sympathize with the acid comment of 
the medical officer of health, Dr. Wolfinden, that with all the 
staff in the world there is no guarantee of 100 per cent. protection, 
it seems legitimate for the N.S.P.C.C. to argue that the local 
health committee should not be judge and jury in its own affairs. 
To avoid complacency and face-saving statements, a public 
institution must expect to be judged impartially, impersonally, 
and objectively, by disinterested parties. 

It is easy for the critics to say what should have been done 
after the event has caught the press headlines, but one suggestion 
being canvassed is that the child might not have died had a 
Prosecution been effected in the earlier stages. The child had 
some time previously been admitted to hospital suffering from 
malnutrition, and had been returned home in fit condition 
weighing 27 /bs. Yet six months later he weighed only 16 /bs. 
Thus, there was a known background—David Higgs was already 
a “ case.” 
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More than one councillor is now subscribing to the view that 
it is no reflection on the efficiency or the goodwill of the local 
council to accept the plea for a measure of co-operation between 
council committees and voluntary associations, on the one 
hand, and co-ordination of relevant council committees and 
departments, on the other—a doctrine which the Justice of the 
Peace and Local Government Review has preached in other 
contexts. 


A convincing argument to some councillors, oddly enough, is 
that had there been co-operation with the N.S.P.C.C., then it 
could not have been claimed that the death was due to lack of 
co-operation. Had the child died then the health committee 
would not have stood alone. But this has a specious ring about 
it—it is doubtless not a humanitarian argument in favour of 
co-operation, but rather one of expediency. 


Apart from this particular tragedy, the working together of 
all bodies connected with the care of the young children—a 
social problem which manifests many delicate and human 
factors—seems to be a minimum requirement. 


It is interesting to learn that the health committee of Bristol 
city council has now decided to appoint an additional assistant 
medical officer of health and three extra health visitors to specialize 
in the supervision of “‘ special’? or problem families of which 
there are 700 in the city. This decision was taken following a 
detailed report by the medical officer of health who received 
a unanimous vote of confidence. 


ADDITIONS TO COMMISSIONS 


FLINT COUNTY 


Mrs. Alice Bennett, Thornfield, Mancot Lane, Mancot. 

David Claydon Wynford Davies, 5, King George Street, Shotton. 

Cecil Hunt Fox, Bellsfield, Ewloe. 

Alastair Stewart Durward Graesser, D.S.O., M.C., Roft Castle 
Cottage, Marford. 

Arthur Griffiths, 10, Earles Crescent, Mancot. 

Henry Rees Higgins, 13, Mold Road, Buckley, Flintshire. 

Eifion Jones, Green Park, Treuddyn. 

Miss Margaret Ellen Jones, Royal Alexandra Hospital, Rhyl. 

Mrs. May Leonora McVicar, Mearnscot, Hill Crest, Prestatyn. 

Hugh Pritchard, 43, Church Street, Flint. 

Mrs. Gwladys Gwendoline Roberts, Plas Ucha, Whitford. 

Reginald Townsend Smith, Craxton, Gronant Road, Prestatyn. 

Isaac Stewart Webster, 3, Lower Foel Road, Dyserth, Rhyl. 


HUNTINGDON COUNTY 
Kenneth Beaton, Eastshotte, Hartford, Huntingdon. 


NEWPORT BOROUGH 

Mrs. Vera Mabel Brown, 25, CaeBrynton Road, Newport, Mon. 

Mrs. Hetty Cohen, 5, Fields Park Avenue, Newport, Mon. 

Mrs. Winifred Anita Crowther, 610, Chepstow Road, Newport, Mon. 

Mrs. Margaret Naomi Lillian Hayman, 41, Barrack Hill, Newport, 
Mon. 

Mrs. Norah Latham, Fields House, Newport, Mon. 

John Frederick Lovell, Broughton, Clytha Park, Newport, Mon. 

Jeremiah McCarthy, 3, Clarence Street, Newport, Mon. 

Alec William Manhire, 74, Victoria Avenue, Newport, Mon. 

William Trevor Vaughan, 97, Brynglas Road, Newport, Mon. 


NORTHAMPTON BOROUGH 
John Veasy Collier, 8, Park Avenue South, Northampton. 
John Richard Heydon Gordon, 23, Wycliffe Road, Northampton. 
Richard tees Palmer, T.D., Avenue Lodge, Spinney Hill, 
Northampt 
Mrs. Teesie ‘Siddall, 21, Hillcrest Avenue, Northampton. 


READING BOROUGH 
Ernest Frank Allwood, 70, Balmore Drive, Caversham, Reading. 


STAFFORD COUNTY 
John Lane Allen, Niarbyl, Doe Bank Road, Tipton. 
William Thomas Lane, 37, Corterills Road, Toll End, Tipton. 
Mrs. Phyllis Edna Lathe, 8, Greenleighs, Sedgley. 











84 





MINISTRY OF HOUSING AND LOCAL GOVERNMENT 


ANNUAL 


The report of the Ministry of Housing and Local Government 
for 1955 deals first with the important question of housing and 
slum clearance as affected by recent legislation. One hundred 
and sixty-two thousand, five hundred and twenty-five houses 
were built by local authorities and new towns during the 
year as compared with 199,604 .in 1954. There was a reduction 
in the number of new tradition houses and an increase in the 
proportion of flats. The acquisition of land by housing authorities 
showed a marked decrease due to the fact that many of them had 
anticipated their requirements. On the question of appeals it is 
stated that the main considerations that influence decisions by 
the Minister on a compulsory purchase order are the need for the 
local authority to acquire the land; as to whether there are 
other demands on it, such as for agricultural purposes; the 
suitability of the site; the strength of any opposition to the 
acquisition; and as to whether the land should be left for private 
development. On requisitioning it is stated that at the end of 1955 
some 52,400 requisitioned properties were still held by local 
authorities for housing purposes which, under the Requisitioned 
Houses and Housing (Amendment) Act, 1955 must be released 
by March 31, 1960. 


The Minister has powers in relation to building byelaws under 
the Local Government Act, 1933, s. 250 and the Public Health 
Act, 1936 ss. 63, 67. Up to the end of 1955 1,408 out of the 1,438 
authorities outside the county of London had revised their 
byelaws substantially in accordance with the model issued in 1952. 


In a reference to cremation it is stated that the number of 
cremations rose from 19,800 in 1939 to 125,500 in 1954. Existing 
crematoria were being used to capacity and many local autho- 
rities felt the need for additional facilities both to meet the 
_ increased demand for cremation and to relieve the pressure on 
land for burials. During the year the Minister approved the 
construction of a further 10 new crematoria and four new 
crematoria were completed. At the end of 1955 there were 72 
crematoria in England and Wales as compared with 47 in 1939. 


Water and Sewerage 

The need for speeding up the re-grouping of water under- 
takings so as to increase the efficiency of the water industry and 
improve its power to meet increasing demands was among the 
foremost of the Minister’s concerns in this field. At the end of 
the year there were over 1,000 undertakings in England and 
Wales, many of which lacked the resources to meet all the 
demands that might be made on them under modern conditions. 
The general rainfall of 1955 for England and Wales amounted to 
31-4 in., or 3°8 less than the 1881-1915 average. There were 
shortages in some holiday resorts and also in other parts of the 
country, mainly in those dependent on surface catchments. 


The Water Act, 1945, s. 17 enables statutory water undertakings 
to make byelaws for preventing waste, undue consumption, 
misuse or contamination of water. In the autumn of 1954 when 
a revised edition of the Ministry’s model byelaws was published 
little more than 200 water undertakers in England and Wales had 
byelaws in operation. At the end of 1955 the number had 
increased to 850. The Ministry hope that all undertakings of any 
size will soon have these byelaws as their code for regulating 
the fittings used by consumers. 

The value of sewerage and sewage disposal schemes authorized 
during the financial year 1954-55 was £20,162,000; in the last 
nine months of 1955 authorizations amount to a further 
£25,384,000. 
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REPORT 


Planning 

A detailed account is given of the main activities and problems 
of the department in the field of town and country planning. 
One of their main tasks during the year was the adjustment, 
modification and approval of the development plans submitted, 
It is explained that the importance of these plans is not merely 
that they cause the authorities to think forward about the needs 
of their areas or their own need of land, or that they cause the 
Ministry to think about the harmonizing of the policies of 
neighbouring areas; for the public their main importance is that 
they comprise a public statement of the policy according to which 
day-to-day planning control in the area is to be expected. 
Information is given in the report as to the nature of the plans 
which have been approved for several areas. 


The Ministry have examined the possibility of getting more 
derelict land brought into use. Estimates made recently in 
consultation with the local planning authorities show that in 
England and Wales there are some 51,000 acres covered by 
spoil heaps, another 52,000 acres of unfilled mineral excavations 
and about 23,000 acres of other forms of industrial derelection. 
The whole removal of the land covered by spoil heaps is 
obviously impracticable. But where this is in or near built-up 
areas it is sometimes possible by levelling or terracing, to bring 
the land back into use and greatly improve the appearance and 
general amenities of an area. Most of the spoil heaps are, 
however, in semi-rural areas. It is suggested that here landscape 
treatment of the planting of trees or shrubs is worth considering. 
Experiments of this kind are being conducted by the Lancashire 
county council and the West Riding of Yorkshire county 
council. Much of the disused industrial land is in or near 
built-up areas and is capable of being reclaimed for a useful 
purpose. In some parts of the country there are extensive areas 
covered with derelict buildings, chimneys, pitshafts, plant, etc., 
and although it can be an expensive business to demolish and 
remove these, a number of such schemes have been carried out 
by local authorities. 


On the control of advertisements it is noted that during 1955 
the Minister decided 2,029 appeals by persons aggrieved by a 
decision of the local authority under the Town and Country 
Planning (Control of Advertisements) Regulations. Of these 659 
were allowed and 1,370 dismissed. In addition 212 appeals were 
withdrawn. Rather less than 20 of the appeals resulted 
from the “challenge” of existing advertisements by local 
authorities. 


Local Government Finance 

The total expenditure in revenue account of local authorities in 
England and Wales rose from £1,062-3 million in 1952-53 to 
£1,127-5 million in 1953-54, an increase of 6-1 per cent. The 
total for 1953-54 included £172-3 million for loan charges, 
16-5 per cent., more than the corresponding figure for 1952-53. 
Wages and salaries paid by local authorities increased from 
£529 million in 1952-53 to £547 million in 1953-54. The gross 
expenditure on education rose by 5:5 per cent. The cost of 
police rose from £66°3 million to £69-1 million. 


Income from rates rose from £334-3 million to £375-0 million, 
an increase of 12-2 per cent. The latest available estimate for 
1954-55 was £390 million, a further increase of four per cent. The 
income from government grants exceeded income from rates 
and payment in lieu of rates. 
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TOWN CLERK AND THE CITY MANAGER 


By M. SCOTT 


The changing character of the office of town clerk in the 
present century has been the subject of many comments, and 
the report of the O. & M. Division of the Treasury on the 
position in the city of Coventry two years ago further stimulated 
discussion of the question. It was as long ago as 1923 that the 
annual report of the Ministry of Health commented on the 
matter and raised cautiously the question whether the time had 
not come for some “further development.’’ The passage is 
worth quoting: 

“Some difficulties have been caused during the year by 
proposals to give the town clerk more extensive powers of con- 
trol over other officers than are usually provided for expressly 
by the terms of appointment. 

“Tt is manifest that a town clerk or any other officer could 
not properly dictate to other persons in the employment of the 
local authority, the medical officer of health or the engineer, for 
instance, what they should do in the details of technical matters 
within their particular purview. Nor could any local authority 
impose on any one of their officers duties in conflict with those 
conferred on any other officers by statute or by central regu- 
lations. 

“The proposal to make some other officer definitely respon- 
sible for the general supervision of the whole of the business of 
the local authority, and their chief adviser on all matters of 
policy is, however, a different question. 

“ The work of local authorities has changed very considerably 
in recent years. The large authorities, in particular, in addition 
to being the bodies regulating matters of local government in 
their area, are in fact important business corporations, carrying 
out costly services, trading and other. 

“There appears to be room for consideration whether, while 
maintaining to the full the traditions of local government service, 
and especially of democratic control, the time has not come for 
some further development of the administrative arrangements of 
the local authorities, and for their having one chief official who, 
whatever his title, shall be in a position of definite responsibility 
for the general official organization. 

“Tt may be premature to express any decided opinion on this 
possible development, but the question clearly merits attention. 
Two conditions would always have to be fulfilled: (1) the un- 
questioned control of the elected body; (2) no derogation from 
the responsibility of the present principal officers. The value of 
any such chief official as has been suggested would depend very 
largely on his exercising general control, on his not attempting 
to do the detailed work of officers expressly appointed because 
of their specialized qualifications, and on his working in full 
harmony with them.” 


The Local Government Act, 1933, hardly effected any change 
in the position of the town clerk in his relations with the council 
and the other officials, and over the years the burden of admin- 
istration has increased and has more and more overshadowed the 
strictly legal work performed by the town clerk. It is against 
this background that it is proposed to survey shortly the position 
of the city manager in America, for the creation of his office was 
in part an attempt to solve some of the difficulties being met in 
this country. 


The council manager or city manager system of municipal 
government, as it is variously described, has grown into popu- 
larity in America in the course of the present century and is 
now in operation in more than 800 cities, towns, and villages 
of all sizes. In particular 113 cities or 18 per cent. of the cities 


of over 25,000 population have now adopted it. The city 
manager is the chief official under this system, and in many 
ways enjoys the éclat which is given to the town clerk in Britain. 
He is the co-ordinator of administration, the spokesman in the 
local community for the council, and the chief adviser to the 
council on many matters. It will be useful therefore to describe 
his legal status, then the characteristics of the city manager, and 
finally his work in relation to the council, other officials and the 
community. 

First, however, a short account of the genesis of the city 
manager is desirable. He seems to have been a typically 
American product of efficient business corporations and creaking 
municipal ones, and the first city manager of whom there is 
record was appointed at Staunton, Virginia, in 1908. It was 
dissatisfaction at party-dominated local government, at the 
unabashed “‘ spoils system’’ widely used, and at the abuses 
involved in the election of large numbers of municipal officials 
which lead to the change. The mayor and council system had 
foundered for those reasons and also for lack of a strong adminis- 
trative guiding hand. The commission plan, again based on 
popular election of. the officials forming the commissions for 
varying services, had ultimately the same administrative weakness : 
the best men were not coming forward. The essence of the city 
manager plan was the concentration of administrative authority 
in a single official responsible to the council, and its analogy 
is the general manager under the board of directors of a com- 
mercial company. Mr. R. S. Childs, the promoter of the city 
manager idea, wrote “ To rid us of the amateur and transient 
executive, which our present managers are and to substitute, or 
at least permit the substitution of, experienced experts in munici- 
pal administration is enough in itself to justify the coming of the 
city manager plan.’”’ It was the cry for the strong man who 
would give efficient administration and defy all efforts at 
corruption, which led to the Staunton experiment and adoption 
of the new system. Under the earlier forms of mayor and 
council government, the councillors had had no administrative 
authority. The mayors were seldom elected for their adminis- 
trative ability and were not full time. Some co-ordination was 
badly needed, and the city manager was seen as the answer to 
the problem. 

But, as Professor W. A. Robson has pointed out, “‘ The city 
manager scheme is not merely a method of administration; .it 
involves constitutional changes in the very framework of local 
government. It is an alternative to other forms of city govern- 
ment—not merely of internal administration—which now exist, 
or have existed, in the United States.”” For that reason it is 
important and instructive to glance at the legal framework 
within which the city manager works. In most cities this is 
provided by the charter establishing the forms of government, 
but in some cities, e.g., in Wisconsin, the State law regulates the 
matter. Janesville, Wisconsin, is a town of some 26,000 inhabi- 
tants which has been governed by the city manager system since 
1923. The relevant State Charter contains these provisions. 

“Tt is the intent of this charter to separate the legislative 
and executive powers of city government. 

** The council shall engage for an indefinite term a city 
manager who shall have charge of the executive side of the 
government and who shall be responsible for the efficiency of 
its administration. 

“* The manager may be discharged for cause but the charges 
must be in writing and a public hearing must be granted 
should he so desire. 
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“* The manager shall have power to create minor adminis- 
trative offices and to discontinue them and to appoint and 
remove all employees. 

“* The manager shall make a monthly report to the council; 
and he shall be the executive head of the city.” 


Here is a clear attempt to define the legal status of the city 
manager—* the executive head of the city,’’ nonetheless “‘ res- 
ponsible”’ to the council. The effort to hold in balance these 
two important parts of the city manager’s position led to the 
drafting of a clause in the model charter of the National Munici- 
pal League which is worthy of quotation in full:— 

“Neither the council nor any of its members shall direct 
or request the appointment of any person to, or his removal 
from, office by the city manager or by any of his subordinates 
or in any manner take part in the appointment or removal of 
officers and employees in the administrative service of the 
city. Except for the purpose of inquiry, the council and its 
members shall deal with the administrative service solely 
through the city manager and neither the council nor any 
member thereof shall give orders to any of the subordinates 
of the city manager, either publicly or privately. Any council- 
man violating the provisions of this section, or voting for a 
resolution or ordinance in violation of this section, shall be 
guilty of a misdemeanour and upon conviction thereof shall 
cease to be a councilman.”’ 

This provision has evidently been included in several city 
charters but no case is known where an attempt has been made 
to enforce it in the courts. It is certainly ‘‘ the most drastic ever 
proposed for or written into an American city charter with a 
view to excluding personal and partisan politics from the 
administration ’’. Indeed, if the relations between council and 
city manager were such that this provision had to be called into 
effect, administration would be at breaking point. This clause 
is certainly a high-water mark in the campaign to prescribe on 
paper a standard of conduct which in practice depends on 
intangible qualities. 

Against this legal setting it is interesting to glance at the 
qualifications, characteristics, and salaries of the men who have 
filled the all-important post of city manager in some of the 
leading cities. 

As set out in the model city charter quoted above and adopted 
in many cities with local variations, the legal requirements of 
the post were :— 

“The city manager shall be chosen by the city council 
solely on the basis of his executive and administrative quali- 
‘fications with special reference to his actual experience in, or 
his knowledge of, accepted practice in respect to the duties 
of his office as hereinafter outlined. At the time of his 
appointment he need not be a resident of the city or state, but 
during his tenure of office he shall reside within the city. 
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No person elected to membership on the council shall, 
subsequent to such election, be eligible for appointment as 
city manager until one year has elapsed following the expira- 
tion of the term for which he was elected.” 


This does not give any great indication of the qualifications in 
fact required and in the early days these were a matter of great 
variety. However, there was an early emphasis on engineering 
proficiency and the recent survey carried out by H. A. Stone, 
D. K. Price, and K. H. Stone clearly shows that that emphasis 
has been maintained. Of the 152 managers studied in 48 cities 
just before the last war, 96 had degrees in some branch of engin- 
eering. There were however, 31 who had no college training 
and only four who had studied law. The selection of H. W. Waite 
at Dayton, Ohio, in 1914 was influential in setting the style for 
other managers. The post was first offered to General Goethals, 
who had just completed his work on the Panama Canal. He 
declined, but the publicity aroused indicated the importance of 
the post. The person appointed, like the General, had extensive 
experience of large-scale engineering. In his book published in 
1927, ‘* The City Manager,’ L. D. White in somewhat fanciful 
language said ‘‘ The slide rule and the blue-print are their 
playthings ... They can quote off-hand the cost of 12 in. iron 
pipe f.o.b. Wankegan.”’ 


Thus the city managers were not necessarily professional men 
but they clearly regarded themselves as such, and soon the City 
Managers Association was formed, before the first world war. 
Perhaps its chief function in the early days was to establish a code 
of ethics to which members acknowledged allegiance. It is 
clear from accounts of those days that honesty was a highly 
prized quality in the chief executive officer, and fearlessness 
was also necessary. No one was admitted as a member until 
he had served three years as a city manager. The Association 
(later called the International City Managers’ Association) did 
a good deal to raise and maintain the standards of the members 
by publications, conferences, and the readiness to expel any who 
fell below the standards required. This establishment of the 
city manager class in America is also illustrated by the readiness 
of city councils to make appointments of out-of-town men. 
Whereas in 1942 only 25 per cent. of appointments of city 
managers were non-residents in the city concerned, by 1948 
this percentage had risen to 63. 


City managers were well paid. It is not possible in this survey 
to go into detail, but it may be mentioned by way of example 
that in Janesville, Wisconsin, whereas in 1938 the city manager 
was receiving $700 per month, the clerk-treasurer (a combined 
office) was paid $250. The waterworks engineer, health officer 
and borough engineer all received over $250, but the highest 
paid of the three, the borough engineer, was paid $333, less 
than half of the city manager’s salary. 


(To be concluded) 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Cassels and Lynskey, JJ.) 

R. y. BATTERSEA, WANDSWORTH, MITCHAM AND 
WIMBLEDON RENT TRIBUNAL. Ex parte AMBALAL PARIKH 
January 18, 1957 
Rent Control—Rent tribunal—Furnished letting—Lodger—Exclusive 
right to use room as residence—Furnished Houses (Rent Control) 

Act, 1946 (9 and 10 Geo. 6, c. 34), s. 2 (1). 

Motion for order of certiorari. 

Mrs. Mavis Flynn referred to the Battersea, Wandsworth, Mitcham 
and Wimbledon Rent Tribunal a contract relating to a furnished room 
entered into between her and Mrs. Ambalal Parikh (“ the landlord ”’), 
which was in the form of a letter from Mrs. Flynn to Mrs. Parikh in the 





following terms “ Dear Mrs. Parikh, I, Mavis Flynn, formerly 
residing at . . . am thankful to you for accommodating me as your 
paying guest in a room on the upper floor of 93 Englewood Road, 
S.W.12. I have two children . . . aged three years and four years 
respectively who will stay with me and be in a nursery during my 
working hours. You will at all times have access to my room... 
I acknowledge receipt of the keys. . . .” 

The tribunal reduced the rent of the room and granted Mrs. Flynn 
three months’ security of tenure. The landlord obtained leave to 
apply for an order of certiorari to quash the decision of the tribunal 
on the ground that the tribunal had no jurisdiction to entertain 
the reference as Mrs. Flynn was a paying guest or lodger and was 
- protected by the Act since she had no exclusive occupation of 

r room. 
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Section 2 (1) of the Furnished Houses (Rent Control) Act, 1946, 
provides: “* Where a contract has . . . been entered into whereby one 
person . . . grants to another person . . . the right to occupy as a 
residence a house or part of a house . . . in consideration of a rent which 
includes payment for the use of furniture or for services, whether or 
not, in the case of such a contract with regard to part of a house, the 
lessee is entitled, in addition to exclusive occupation thereof, to the use 
in common with any other person of other rooms or accommodation 
in the house, it shall be lawful for either party . . . to refer the contract 
to the tribunal for the district ... .” 

Held: that the court had to look, not merely at the words of the 
document, but also at its effect in law. A lodger came within the 
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protection of the Act, although he must have exclusive possession 
of one or more rooms. Here the applicant had exclusive possession, 
the test being whether she had an exclusive right to use the room as a 
residence for herself. The fact that the landlord had the right of access 
at all times did not deprive the applicant of such exclusive possession, 
as the landlord had no right to use the room as a residence for herself 
or to put someone else in it. The tribunal, therefore, had jurisdiction 
to entertain the reference, and the appeal must be dismissed. . 
Counsel: Stroyan, for the applicant; Winn, for the respondents. 
Solicitors: Pollards, Boreham Wood; Solicitor, Ministry of Health. 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law). 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


MAGISTRATES’ COURTS BILL 
The Lord Chancellor has introduced in the House of Lords a Bill to 
make provision for persons charged with certain summary offences to 
plead guilty without appearing before the court, and as to the proof 
before the magistrates’ courts of certain matters. 


MARLBOROUGH STREET MAGISTRATE’S COURT 

Lord Faringdon asked the Government in the House of Lords 
whether they would take steps to make conveniences available for the 
use of witnesses, defendants and other members of the public who 
might have to spend protracted periods in the waiting hall at Marl- 
borough Street Magistrate’s Court. 

Viscount Hailsham replied that the Home Secretary was having 
immediate inquiries made to see what it was possible to do, within the 
limitations of the existing premises, and he had asked him to say that 
he would write to Lord Faringdon as soon as those inquiries were 


completed. 
COURTS EMERGENCY POWERS 

In the Commons, Mr. J. Parker (Dagenham) asked the Chancellor 
of the Exchequer whether he would introduce legislation to re-enact 
the Courts Emergency Powers Act, 1939, and apply it to special areas 
which had been unfavourably affected by the Suez crisis, so that leave 
of the court would be required before judgment could be executed 
against a defendant who was in arrears with rent, mortgage payments 
or other debts. 

The Economic Secretary to the Treasury, Mr. Nigel Birch, replied 
briefly: “* No, Sir.” 

Mr. Parker: “‘Is the Minister aware that this is a very difficult 
problem in all these new depressed areas? What action do the 
Government propose to take?” 

Mr. Birch: “* There is a certain amount of trouble, but we do not 
believe that it is a matter requiring legislation.” 


OFFENDERS 
In reply to a question, Mr. Butler circulated statistics relating to 
children found guilty of indictable offences in 1955, as follows: 
Number of children under 12 years of age found guilty in 


England and Wales of indictable offences ae - 10,321 
Number of children under 14 years of age found guilty of 
indictable offences and how they were dealt with: 
Magistrates’ All 
courts in magistrates’ 
Court order the County courts in 
of London England 
and Wales 
Absolute discharge ii - - 165 2,057 
Conditional discharge .. es os 595 5,609 
Probation order .. - ma - 655 8,205 
Fine ” - ae = - 31 2,265 
Approved school order .. os os 98 1,083 
Fit person order en ng na 79 482 
Attendance centre order. . i we 26 511* 
Otherwise dealt with .. Bs a 8 368 
TOTAL 1,657 20,580 


* Not all magistrates’ courts outside the county of London afe 
empowered to make attendance centre orders. 


JUVENILE DELINQUENTS 
Mr. S. Hastings (Barking) asked the Secretary of State for the 
Home Department how many juvenile delinquents detained in remand 
homes had been found on examination to be mentally deficient during 
the last year of which a record was available; and what was the 
average time before a place could be found for them. 
The Secretary of State for the Home Department, Mr. R. A. Butler, 
replied that no orders were made by the Secretary of State in 1956 under 


s. 9 of the Mental Deficiency Act, 1913, in respect of juveniles detained 
in remand homes. The remand home statistics were not kept in a form 
which would enable him to give particulars of cases dealt with by the 
courts under s. 8 of the Act. 


MAINTENANCE COSTS 
Mr. N. Dodds (Erith & Crayford) asked the Attorney-General under 
what authority money could be paid from the estate of a wife certified 
as insane towards her maintenance while detained without the request 
being made for a financial contribution from her husband. 
The Attorney-General replied that it would be under an order of the 
Court made by virtue of s. 117 of the Lunacy Act, 1890. 


J.P.’"S PETROL 

Capt. H. B. Kerby (Arundel & Shoreham) asked the Paymaster- 
General if he would publish the amount of supplementary petrol 
rations issued to his regional petroleum officers, the names of the 
officers to whom they were issued, and the date of issue. 

The Paymaster-General, Mr. R. Maudling, replied that although it was 
not the practice to publish details of supplementary petrol allowances 
issued to individuals, the Minister of Power had asked him to state 
that only one of his regional petroleum officers had a supplementary 
allowance and that that amounted to one gallon a month and was in 
respect of his duties as a justice of the peace. 








CANCE R— 


is it on the increase? 


Research is always most careful not to speak until it is 
quite sure. And so we must answer this important 
question guardedly. 

Cancer is certainly diagnosed more often than it used 
to be, but this is due at least in part to improved diag- 
nosis; and to the fact that as more people reach an 
advanced age more people must be liable to be attacked 
by cancer. 

But there is a bright side. Advances in research and 
diagnosis have resulted in more people being success- 
fully treated. Many lives are being saved. We hope 
that continued research will save still more. One day 
cancer must yield its secret. But research costs money. 
And so we ask you to help the British Empire Cancer 
Campaign by sending a gift of money to it. We ask 
for Legacies; and for cheques, notes, postal orders, 
stamps. Please address to Sir Charles Lidbury, Hon. 
Treasurer, British Empire Cancer Campaign (Dept. 
JP14), 11 Grosvenor Crescent, London, S.W.1, or give 
to your local Committee. 


BRITISH EMPIRE CANCER 
CAMPAIGN 


H.R.H. The Duke of Gloucester 


Patron: 
Her Majesty The Queen 




















JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 9, 1957 


PERSONALIA 


APPOINTMENTS 


Sir Eric Hallinan, Chief Justice, Cyprus, since February, 1952, has 
been appointed Chief Justice (Designate) of the Federal Supreme 
Court, British Caribbean Federation, which is to be created after the 
establishment of the federation. 

Mr. William Evan Windham, senior resident magistrate, Northern 
Rhodesia, has been appointed a puisne Judge, Northern Rhodesia, 
with effect from November 14, 1956. 

Mr. A. G. C. Williams, LL.B., at present assistant solicitor with 
Wiltshire county council, has been appointed deputy town clerk and 
deputy clerk of the peace of Burton-upon-Trent county borough as 
from a date to be arranged. 

Mr. W. Lambeth, who for the past six years has been clerk to 
Bradford-on-Avon, Wilts., urban district council, has been appointed 
clerk to Warminster and Westbury, Wilts., rural district council. He 
will leave Bradford to take up his new duties on June 1, next. The 
appointment follows the recent death of Mr. W. J. Ingram, who was 
deputy clerk and chief financial officer, and the impending retirement 
of Mr. F. J. Finch as clerk. 

Mr. Michael R. G. Vause has been appointed assistant solicitor to 
the county borough of Newport, Mon. He served his articles with 
the town clerk of Eccles, Lancs., and then went into the Army. He 
is at present in the Legal Department of the War Office and will be 
demobilized on February 14, next. 

Superintendent George Edward Teasdale Nichols, at present in 
charge of the Tottenham sub division of the Metropolitan police, 
has been appointed chief constable of Bath, to succeed the late Mr. 
H. P. Hind. Superintendent Nichols won distinction as a war-time 
bomber pilot. He was awarded the D.F.M. and the D.F.C. Superin- 
tendent Nichols joined the Metropolitan police in 1933. In 1939 
he became junior assistant inspector. He became a chief inspector 
in 1951 and a superintendent in 1953. 

Mr. Sidney Edmund Harrison, senior probation officer for Barns- 
ley, Rotherham and district under the West Riding area probation 
committee, has been appointed senior probation officer for the 
Lancashire No. 3 combined probation area, in the place of Mr. 
Harold Richard Parkinson who has recently retired owing to ill 
health. Mr. Harrison will commence his duties on April 1, 1957. 

Mr. William Henry Meredith has been appointed official receiver 
for the Manchester Bankruptcy District and for the Bankruptcy 
District of the courts at Hanley and Stoke-on-Trent, Crewe, Nant- 
wich, Macclesfield, Stafford, Shrewsbury and Newtown. This appoint- 
ame announced by the Board of Trade, took effect from January 21, 


Mr. E. G. Harper has been appointed an assistant official receiver 
for the Bankruptcy District of the county courts of Ashton-under- 
Lyne and Stalybridge, Bolton, Oldham, Rochdale and Stockport; 
also for the Bankruptcy District of the county courts of Preston, 
Blackpool, Blackburn and Burnley. This appointment, announced 
by the Board of Trade, took effect from January 28, 1957. 

Mr. Dudley Ogley, of Scarborough, has been appointed deputy 
coroner for Scarborough. Mr. Ogley was admitted in July, 1949. 

Mr. A. H. Horler has been appointed official receiver for the 
bankruptcy district of the county court of Southampton, Bournemcuth 
and Winchester; the bankruptcy district of the county court of 
Portsmouth, Newport and Ryde and the bankruptcy district of the 
county court of Salisbury, Dorchester and Yeovil. This appoint- 
om. announced by the Board of Trade, took effect from January 16, 

Mr. W. A. Driskell has been appointed an assistant official receiver 
for the bankruptcy district of the county courts of Manchester and 
Salford and for the bankruptcy district of the county courts of Hanley 
and Stoke-upon-Trent, Crewe and Nantwich, Macclesfield, Newtown, 
Shrewsbury and Stafford. This appointment, announced by the 
Board of Trade, took effect from January 14, 1957. 

Mr. J. Tye has been appointed an assistant official receiver in the 
Bankruptcy (High Court) Department. This appointment, announced 
by the Board of Trade, took effect from January 28, 1957. 

Mr. H. F. Ludford has been appointed registrar to Llandrindod 
Wells and Knighton, Radnorshire, county courts in succession to 
Mr. A. J. Careless, who has retired. 

_Mr. George Pritchard, registrar of Maidstone county court and 
district registrar of Maidstone district registry of the High Court, 
has been appointed, in addition, registrar of Cranbrook and Tenterden 
county court in succession to Mr. D. Murton-Neale, who has retired. 

Mr. J. H.Taylor has been appointed registrar of Lincoln and Horn- 
castle, Gainsborough, Grantham, Market Rasen and Calster and 





Newark county courts and district registrar in the Lincoln district 
registry of the High Court, in succession to Mr. S. T. Haddesley 
who has retired. 

Mr. Robert Morris has been appointed conveyancing clerk to the 
National Coa] Board (Durham division). Prior to his appointment, 
Mr. Morris was senior conveyancing clerk to Messrs. Wilson & Co,, 
solicitors, Durham city. Mr. Morris’ predecessor was Mr. F. Soulsby 
who recently resigned from the Board’s service. 

Mr. Alan Green has been appointed a full-time probation officer 
for the city of Salford for a preliminary period of 12 months from 
January 21, last. He succeeds Mr. Leonard Yates, who resigned from 
the post to take up a similar appointment with Lancashire No. 9 
combined probation area at Strangeways, Manchester. Mr. Green 
has not previously been a probation officer. He is 34 years of age. 

Mrs. Marian Lavinia O’Brien has been appointed a full-time 
probation officer for the city of Salford for a preliminary period of 
12 months from February 1. Mrs. O’Brien succeeds Miss D. E. Dawe 
who is now a probation officer serving the Oxfordshire probation 
area. Mrs. O’Brien has not previously been a probation officer. 


RETIREMENTS 

Mr. P. S. Harvey, deputy town clerk of Liverpool, is retiring after 
30 years’ setvice with Liverpool corporation. 

Chief Superintendent Eric Frith has retired after 36 years in the 
Metropolitan police force. He will be succeeded by Chief Super- 
intendent M. J. Dark. 

Chief Inspector Robert D. Holt, of Hove division of East Sussex 
constabulary, has retired at the age of 55. During his long record of 
service to the town (just over 37 years), first with the former Hove 
borough police and latterly with the Hove division of the East Sussex 
constabulary, Chief Inspector Holt has received 13 commendaticns. 
When Chief Inspector Holt was promoted to that rank in 1949, after 
being made a detective sergeant in 1939 and a detective inspector in 
1945, he was following in the footsteps of his father, Chief Inspector 
Arthur Holt of the then Hove borough police, who died in 1931. A 
third holder of the rank in the family was Chief Inspector Leonard 
oe § of Brighton county borough police, Chief Inspector R. D. Holt’s 

rother. 


OBITUARY 

Mr. W. Rex Gibson, who was clerk to Houghton-le-Spring, Co. 
Durham, magistrates from 1939 to 1953 and to the Sunderland 
county magistrates from 1946 to 1953, has died. Mr. Gibson was 
senior partner in the Sunderland firm of Messrs. Gibson, Taylor and 
Walsh, solicitors. He was president of Sunderland Law Society in 
1950. While serving with the Royal Naval Division during the First 
World War he was awarded the M.C. and bar. Mr. Gibson leaves a 
widow and a daughter. 

Mr. Paul Foster, chief constable of Wigan, Lancs., since 1946 and 
superintendent and deputy chief constable from 1943 to 1946, has 
died at the age of 57. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 


, Tuesday, January 29 
PuBLIC TRUSTEE (FEES) B1LL—read 2a. 


NOTICES 


The next quarterly meeting of the Lawyers Christian Fellowship 
will be held at the Law Society’s Hall, Bell Yard. W.C.2., on Tuesday, 
February 19, 1957, at 6.30 p.m. Tea will be available from 5.30 p.m. 
The meeting, to which all lawyers, law students and visitors are 
warmly welcomed, will be addressed by Dr. Martyn Lloyd-Jones on 
the subject of “* Faith and Reason.” 


A lecture on the Sources of Law in Ancient India and Rome by 
Professor R. Lingat, D. en Droit, Sometime Professor in the Faculty of 
Law, University of Hanoi, at the School of Oriental and African Studies, 
University of London, W.C.1, will be given at 5.30 p.m. on Monday, 
March 4, 1957. The chair will be taken by Professor A. Gledhill, 
M.A., Professor of Oriental Laws in the University of London. 
The lecture is addressed to students of the university of London and to 
others interested in the subject. 
Admission is free, without ticket. 
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COLOUR 


“*Tf everybody minded their own business,’ the Duchess 
said in a hoarse growl, ‘the world would go round a deal 
faster than it does.’ ” 

The context shows that the latter part of this proposition 
was never meant to be taken literally, as Alice took it, in a 
strictly cosmic sense; what the Duchess, no doubt, meant 
was that universal tolerance would make the world a far 
more comfortable place. Unfortunately we have not yet 
attained to that ideal in any department of human affairs. 
In politics and sociology the difficulty lies in deciding what is 
our own business; in this complex civilization one person’s 
circle of activities overlaps so large an area of other people’s 
interests. But what is really inexcusable is the intolerance 
that so frequently manifests itself in matters of zsthetics. 
Between the artist and the philistine there is perpetual strife ; 
there is continual discord between artist and critic, and also 
(alas !) much warfare among the artists themselves. Every- 
body has heard of Ruskin’s scathing attack on Whistler’s 
Nocturne in Black and Gold—the self-appointed critic’s scorn 
for the rebel against tradition: 


“T have seen and heard much of cockney impudence before 
now; but never expected to hear a coxcomb ask two hundred 
guineas for flinging a pot of paint in the public’s face.” 


At the Paris Opéra, in 1859, the first performance of 
Wagner’s Tannhduser was greeted with whistles and howls, 
and the work had to be withdrawn after the third night. 
Wagner got his own back in Die Meéistersinger, which 
ridicules musicians who are trammelled by outmoded rules, 
and extols those who break the bonds of convention. Many 
other instances might be given of zsthetic intolerance on the 
part of those who set themselves up as sole guardians of the 
artistic tradition. 

It is a moot question which is worse—the dislike and 
resentment of the philistine for the artist, or the cold con- 
tempt of the artist for the philistine. There are those 
members of an ignorant public who, unable to mind their 
own business, perform acts of vandalism against “* modern ” 
compositions like the abstract figure by Reg Butler entitled 
Unknown Political Prisoner, at the Tate; there are others, 
exasperated beyond measure at the enthusiasm of the 
connoisseurs for works of established reputation, who break 
out into violence, like that visitor to the Louvre who recently 
threw a stone at Leonardo’s famous painting of Lisa del 
Giocondo. Neither of these angry persons was able to give 
any reasoned or coherent explanation of his conduct, nor is 
it easy to see why, if he disliked that kind of thing so heartily, 
he could not have minded his own business and stayed away. 


After the war of the Academicians and the Impressionists 
in nineteenth-century France, perhaps the most furious con- 
troversy of the past century is that which raged over the 
Asthetic Movement—“ art for art’s sake ”’—inaugurated by 
Whistler and made notorious by Oscar Wilde. In the Homeric 
duel between Wilde and Edward Carson, at the Old Bailey 
in April, 1895, is concentrated all the scorn of the connoisseur 
for the philistine, all the resentment of the respectable 
bourgeois for the self-styled arbiter of taste. The occasion 
was Wilde’s ill-fated prosecution of the Marquess of Queens- 
berry for criminal libel. Carson in cross-examination, having 
exposed Wilde’s eccentric and amoral ideas about literature 
and art, was asking searching questions about his relations 
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SCHEME 


with the boy Alphonse Conway. Eliciting the facts that 
Wilde had taken him to Brighton and “ provided him With a 
suit of blue serge,” Carson pursued: 


- ‘s -_ you buy him a straw-hat with a band of red and 
ue ” 


Quick as a rapier;thrust, in a voice of weary deprecation, 
came the reply: 


“ Such, I think, was his unfortunate selection.” 


Exactly 14 years earlier, in April, 1881, Gilbert and Sullivan 
had produced Patience at the Savoy. Reginald Bunthorne, 
the Fleshly Poet, and his Twenty Lovesick Maidens are 
excellent caricatures of Wilde and his coterie of zxsthetes. 
Like a prophecy of that later scene at the Old Bailey comes 
Lady Jane’s shocked protest, as she contemplates with 
horror the resplendent uniforms of the 35th Dragoons: 


“ Red and yellow! Primary colours! O South Kensington !” 


One does not usually associate such controversies with the 
local authorities of the present day, but a recent episode 
in Basford, Nottinghamshire, sounds almost like an echo 
from those satirical pages. The rural district council, carefully 
eschewing primary colours, has painted the houses of its 
tenants in turquoise and cream. This selection, in one case, 
has had an unfortunate result: 


“‘ After the house was painted,” said one of the tenants, “ my 
wife was hardly able to eat a thing for a week. She has been 
suffering from nerves. She just could not bear the sight of the 
turquoise paint, and had to see a doctor. I sent the council a 
medical certificate.” 


The upshot of this clash in chromatics is that the tenant 
has been given permission to repaint the outside of his house 
—in what hue or combination of hues has not appeared. 
Unfortunately it is impossible to regard the matter as 
exclusively his own business, since uniformity on the estate 
is an important consideration, and his neighbour’s suscepti- 
bilities may be shocked by any loud discrepancy. His right 
to repaint his own house has therefore been made conditional 
upon his doing the same with the house next door. 
Presumably, as the two adjoining owners have almost the 
whole spectrum to choose from, they will be able to reach 
agreement. Thus is illustrated once more the truth that the 
ideal of “everybody minding their own business,” even in 
zsthetic matters, is extremely difficult, if not impossible, of 


attainment. 
A.L.P. 


37/6d. IN THE £ 
When the rates are always rising 
It becomes the more surprising 
That no better plan is found 
Than to tie them to the pound. 


There was once a time they did 

Bear some relation to the quid, 

But now that most of them exceed it 

Surely something else is needed ? 
J.P.C. 
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All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


ee rent—Additional payment for use of additional 
land. 

There is in this area a block of flats with gardens at the rear, and 
common ground adjoining the gardens. The tenancy of each flat 
includes the tenancy of the appropriate garden and the standard rent 
applies to the flat and garden. In respect of each new tenancy, the 
owner is granting a tenancy of each flat and garden at the maximum 
permitted rent and is in addition requiring the new tenant to sign a 
form to the effect that “‘ The tenant agrees to pay £x per quarter 
towards the upkeep of the ground at the rear of the flat.” The ground 
must refer to the common land owned by the landlord adjoining the 
gardens. This common land is laid out with some shrubs and seats 
and is freely used and enjoyed by all the tenants. 

I should like your opinion on— 

(a) whether this additional £x is legally payable by new tenants 
(who must sign the form in order to obtain the tenancy); 

(5) where a tenant has signed such a form can he terminate the 
agreement thereby created without becoming liable to lose his tenancy 
of flat and garden; and if so what steps should he take ? Boop. 

Answer. 

(a) Yes; the owner is entitled to choose among potential tenants, 
and to prefer the applicant who will contribute to this extra amenity. 
We do not consider that the payment is a “ premium.” 

(b) The tenant’s agreement to make the extra payment is enforce- 
able against him personally, but is not part of the rent, so failure to 
pay does not bring in the remedies which apply to unpaid rent, i.e., is 
not ground either for distraint or for eviction (in case of controlled 
dwellings). But the tenant cannot relieve himself of his contractual 
obligation. A contract to make an annual payment so long as a 
state of facts continues is enforceable, unless the contract itself pro- 
vides means of getting out of it. The party who has so undertaken 
cannot end it unilaterally. If he stops paying, he can be sued for 
what is already due. If he makes it plain that he is repudiating the 
contract entirely, the other party can “ accept the repudiation ’’ and 
sue for damages covering the future as well as the accrued debt: 
see per Lord Simon, in Heyman v. Darwins, Ltd. [1942] 1 All E.R. 337. 


2.—Criminal Law—Committal to quarter sessions for borstal—Taking 
into consideration non-indictable offences on which there could 
not have been a committal for trial. 

I should be grateful to receive your valued opinion on the following 
circumstances :— 

A youth has been committed to quarter sessions under s. 28 of the 
Magistrates’ Courts Act, upon charges under ss. 11 and 35 of the Road 
Traffic Act, 1930. He admits similar offences in another area and 
it has been suggested that these other offences should be taken into 
consideration. 

As the s. 35 offence cannot be tried at quarter sessions, do you 
consider it can properly be taken into consideration? It is, of course, 
generally accepted that courts can take into consideration offences 
which are of a like nature, but it was decided in R. v. Warn (1938) 
102 J.P. 46 that no court should purport to take into consideration 
cases which it has no jurisdiction to try. It has been argued that, 
however illogical it may be, the quarter sessions court cannot take into 
consideration the s. 35 offence even though it can impose a sentence 
for an identical charge, if committed to them under s. 28 of the Magis- 
trates’ Courts Act. Would you please advise ? MOTON. 

Answer. 

When a prisoner is committed for sentence under s. 28 (supra), 
quarter sessions undertakes, on behalf of the magistrates’ court as it 
were, the duty of sentencing him. We think that in so doing quarter 
sessions can properly take into account any offence which could have 
been so dealt with by the magistrates’ court if they had passed sentence. 
We do not think the position is comparable with that in R. v. Warn 
(supra) and in our view quarter sessions can properly take the s. 35 
offence into account. 


3.—Gaming— Small Lotteries and Gaming Act, 1956—Society meeting on 
licensed premises—Licensing Act, 1953, s. 141. 

Application has been made to the local authority for the registration 
of a society under the Small Lotteries and Gaming Act, 1956, the 
society being a club which meets on licensed premises. My council 
must grant the application but the question has arisen whether the 
licensee commits any offence if to his knowledge various draws and 
sweepstakes are run on the premises by the club. Two questions arise: 

1. Whether running a lottery or sweepstake or making a draw on 
licensed premises is “* gaming *’ within the meaning of s. 141 (1) of the 





Licensing Act, 1953. Gaming in my opinion involves actual physical 
participation in a game in its popular sense where the participants 
play for stakes. There is, in my view, a clear distinction drawn in the 
relevant statutes between gaming, betting and lotteries and there would 
be no doubt in my mind but for the decision of Morris v. Baguley 
(1937) B.T.R.L.R., p. 73 cited on pp. 1061-2 of the 1956 edn. of 
Paterson, as authority for the statement that drawing a sweepstake on 
football teams is gaming. Reference is made in this connexion to 
Keep v. Stevens (1909) 73 J.P. 112, also cited in Paterson, that betting 
on horse racing is not gaming within the meaning of this enactment, a 
decision which illustrates my submission that betting is quite distin- 
guishable from gaming. 

2. Whether the licensee commits an offence contrary to the latter 
part of s. 1 of the Betting Act, 1853. It would appear that this Act 
is not confined to betting strictly so called. Reference is made to 
R. v. Stoddart (1900) 64 J.P. 774 which distinguishes the decision of 
R. v. Hobbs (1898) 62 J.P. 551 on the grounds that whereas Stoddart 
had made a contract to pay on the happening of certain events Hobbs 
had not. Lord Russell of Killowen, C.J., pointed out, however, in the 
latter case that in 1853 there were already in existence statutes dealing 
specifically with lotteries and that the 1853 Act was intended to deal 
with betting only. It is also pointed out that lotteries were specially 
dealt with in part 2 of the Betting and Lotteries Act, 1934, and there 
= a distinction between small lotteries and gaming in the Act 
° ; 

I shall be glad if you will kindly advise me whether, notwithstanding 
the lawfulness of any lottery run pursuant to the 1956 Act, in your 
opinion Morris v. Baguley is good law and whether any offence is 
committed contrary to the Betting Act, 1853. 

HESAN, 


Answer. 

The Small Lotteries and Gaming Act, 1956, makes legal certain 
types of lottery which must conform to the requirements of s. 1 (2) 
of the Act. It will be noted that all the Act does is to define a new class 
of lottery. In s. 4 (6), which deals with small gaming parties, there is a 
proviso which states that nothing in that section shall be construed as 
affecting the operation of, inter alia, s. 141 of the Licensing Act, 1953, 
which forbids the holder of a justices’ licence to allow gaming or 
unlawful games on his premises. The decision of a strong Divisional 
Court, consisting of Hewart, L.C.J., Du Parcq and Hilbery, JJ. in 
Morris v. Baguley, was to the effect that a draw for a football pool 
which took place on licensed premises was gaming, and the licensee 
was properly charged under s. 79 of the Licensing (Consolidation) Act, 
1910, now replaced by s. 141 of the 1953 Act. The only report of this 
case is very short, the. respondent was not represented and the 
unanimous judgment is contained in half a dozen lines. Unfortunately, 
it makes no distinction between a lawful and an unlawful lottery. 
On the other hand, it is a decision of the High Court which does not 
seem to have been challenged. Until that happens, it must be 
regarded as good law. 

We could answer our correspondent’s queries as follows:— 

1. It would be unsafe for a licensee to allow a society which meets 
on his premises to run a small lottery before there has been an 
authoritative ruling. 

2. We do not think the licensee commits an offence against the 
Betting Act, 1853. 


4.—Guardianship of Infants Acts—Order for maintenance—Contribu- 
tion order under Children Act, 1948 in respect of same children. 

By an order made by my justices under the Guardianship of Infants 
Acts, 1886 and 1925, Mrs. B, who lives apart from her husband, was 
granted custody of the three children of the marriage and Mr. B was 
ordered to pay a weekly sum towards their maintenance. Mrs. B 
and the children were then residing with Mrs. B’s mother. 

Mrs. B subsequently disappeared and the children were taken into 
care by the local authority under s. 1 of the Children Act, 1948. 
Resolutions in respect of the children were made under s. 2 of the 1948 
Act on the grounds— 

(a) that the mother had abandoned them; 

(5) that the mode of life of the father rendered him unfit to have 
the care of them. 

The children were allowed to remain with the maternal grand- 
mother and she received from the local authority the usual boarding- 
out allowance. 

A contribution order was made against Mr. B by my justices, on the 
application of the local authority, under s. 23 of the 1948 Act. Mrs. 
B’s whereabouts were not known and it was therefore not possible for 
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Mr. B to apply for the revocation or variation of the guardianship 
er. 

= B recently returned to her mother’s home and the local 
authority, in exercise of their powers under s. 3 (3) of the 1948 Act, 
have allowed the children to be under her control, but they have not 
rescinded, and apparently do not intend to rescind, the resolutions 
under s. 2 and they would, I am informed, oppose any application 
by Mrs. B for rescission. They have ceased to pay the boarding-out 
allowance to the maternal grandmother and they have advised Mrs. B 
to apply to my justices for a maintenance order against her husband 
under the Guardianship of Infants Acts (the local authority are, of 
course, no longer requiring Mr. B to make payments under the 
contribution order). i le 

In my opinion Mrs. B is barred from making such an application 
for the following reasons— age : y 

(a) while the resolution under s. 2 remains in force she is deprived 
of all parental rights and powers. In my view applications to magis- 
trates’ courts under the Guardianship of Infants Acts can only be 
made by parents and in so doing they must be exercising a parental 
right or power. : 

(6) An order for maintenance only cannot be made., Such an 
order must follow the making of a custody order. 

It is also my contention that Mr. B’s liability under the original 
guardianship order cannot now be regarded as enforceable in view of 
Mrs. B’s abandonment of the children and the subsequent pro- 
ceedings by the local authority. : : 

I fully appreciate that Mr. B’s liability for the maintenance of his 
children is not extinguished by the resolution but, if my contentions 
(above) are correct, what steps can be taken, and by whom, to enforce 
such liability ? REWSOR. 

Answer. 

The order made under the Guardianship of Infants Acts remains 
in force until it is discharged by a competent court, and unless this is 
done it is not affected by the conduct of the mother, although in 
proceedings to enforce payment a court would have regard to all the 
circumstances. In our opinion that order can be used to secure that 
Mr. B maintains his children. It may be that he has grounds for 
applying for the discharge of that order, or the revocation of the 
contribution order. 


5.—Housing Act, 1949—IJmprovement grants—Rent Acts. _ 

In June, 1954, my council approved the payment of an improvement 
grant to enable a house to be converted into four self-contained flats 
and at the same time fixed a maximum rent for each flat. The next 
month an application was received to increase the improvement 
grant by the inclusion of surveyor’s fees in the approved cost. At its 
next meeting, in September, 1954, the council agreed to this applica- 
tion, but made no alteration in the maximum rents. On account of 
this increase, the applicant was asked to return the standard form of 
approval dated June and was given a standard form of approval 
dated September, the only alteration being the cost of approved works 
and the grant. The maximum rents were repeated unaltered in the 
second form of approval. The works were all completed by the end 
of October or early November. 

The Housing Repairs and Rents Act, 1954, came into force on 
August 30, 1954, i.e., after the first approval but before the second, 
and before the works were carried out. Attention is drawn to the 
provisions of ss. 35 and 37 of the 1954 Act; the maximum rent in this 
case was fixed under s. 22 of the Housing Act, 1949. 

There has been a breach of the statutory conditions, and at the same 
time as such breach came to the notice of the council it received an 
application from the owner under s. 24 of the 1949 Act to repay the 
grant. The council may approve this application, or itself demand 
payment under s. 23 of the 1949 Act, but before deciding it wishes to 
know whether, on repayment of the improvement grant under s. 23 
or s. 24, the maximum rents of the flats will remain the standard rents 
under the Rent Acts. 

It will be noted that s. 35 of the 1954 Act exempts from the Rent 
Acts premises produced by conversion after August 30, 1954, with 
the proviso that this should not apply to premises provided by means of 
a grant which “‘ has become payable under the Housing Act, 1949.” 
The question in this case seems to hinge on the meaning of the quoted 
words, since s. 37 of the 1954 Act would otherwise bring such premises 
within the Rent Acts. 

Your opinion would be appreciated as to whether, in the event of 
repayment of the grant and consequent discharge of the statutory 
conditions, the owner would be unrestricted in the rents which he 
could thereafter charge. Doon. 

Answer. 

The combined effect of the sections cited is, in our opinion, that 
the premises are subject to the standard rent fixed by the council. 
We a however that they will pass out of control if the grant is 
Tepai 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 9, 1957 91 


6.—Husband and Wife—Maintenance order made in Northern Ireland 
—Variation by English court—Procedure. 

In 1948 Mrs. A, resident in Belfast, obtained in the Belfast petty 
sessional court a maintenance order under s. 3 of the Summary 
Jurisdiction (Separation and Maintenance) Act (Northern Ireland), 
1945, against her husband who was resident in England. The order 
was subsequently varied by the Belfast court. On February 27, 1954, 
the order was registered in my court under part 11 of the Maintenance 
Orders Act, 1950. Mrs. A is now desirous of applying for a further 
variation of the order and having considered s. 22 of the Maintenance 
Orders Act, 1950, and rs. 3, 8 and 9 of the Maintenance Orders Act, 
1950 (Summary Jurisdiction) Rules, 1950, I am of the opinion that 
the matter, may be dealt with by my court. The procedure appears to 
be by way of complaint, but I shall be pleased to have your opinion 


as to 

(a) Who should make this complaint and how, having regard 
to the fact that Mrs. A is still resident in Belfast? 

(5) If you reply that Mrs. A should lay the complaint before a 
magistrate in Belfast and her evidence be taken before the Belfast 
magistrates’ court and a transcript forwarded to me, how is the case 
presented to this court ? Presumably Mrs. A should be represented 
by a solicitor. 

Please reply to the above and generally. R.G.B. 


Answer. 

This matter was dealt with in some detail in an answer at 118 J.P.N. 
285, to which our correspondent is referred. 

Mrs. A may apply to the court in Belfast to adduce evidence on 
which to rely in the proceedings for variation of the order, and it is 
then the duty of that court to cause a transcript or summary of that 
evidence to be sent to the clerk of the court with which the orderis 
registered, and the transcript or summary is evidence of the facts 
stated therein. 

By r. 4 of the Magistrates Courts’ Rules, 1952, the complaint may be 
made to the English court by Mrs. A or by her counsel or solicitor or 
other person authorized in that behalf. See para. (6) of the answer 
referred to above. 


7.—Husband and Wife—Revocation of maintenance order on grounds 
of wife’s adultery. 

We are acting on behalf of Mrs. A in whose favour an order was 
made by the local magistrates’ court in 1953 against her husband 
Mr. A for payment of maintenance of £2 per week for herself and 10s. 
per week for the child of the marriage, the custody of the child being 
given to Mrs. A. i 

In 1955 on the petition of Mrs. A on the grounds of adultery of her 
husband Mr. A with Mrs. C, her marriage to Mr. A was dissolved. 
By the same court on the day of the petition of Mr. C for the dissolution 
of his marriage to Mrs. C, who was then living with Mr. A, the marriage 
of Mr. and Mrs. C was also dissolved. 

On both of the petitions of Mrs. A and Mr. C the court was asked 
to exercise its discretion in favour of the respective petitioners. In 
considering the question of costs the Judge stated in the presence of 
all four parties, that as the discretion statement of Mr. C disclosed 
adultery with Mrs. A as well as with another person he would not award 
costs in favour of Mr. C. 

Subsequent to the decree absolute on both petitions, Mr. A applied 
to the local magistrates’ court for the reduction of the maintenance 
order made in 1953. In evidence he repeated the Judge’s remarks 
on the hearing of the divorce petitions and was told that it might be 
that he had grounds to have the order for maintenance discharged. 

Mr. A has now made an application to discharge the order for 
maintenance made in 1953 on the following grounds that :— 

“‘ Either (a) since the making of the said order she (Mrs. A) has 
committed adultery or (6) that shortly before the making of the 
said order she committed adultery and fresh evidence thereof has only 
become available to the complainant since the making of the said 
order, to wit—in connection with divorce proceedings brought against 
him by the wife (Mrs. A) by petition of October 28, 1955.” 

The application is to be heard in the middle of next month. 

Can the magistrates’ court consider the discharge of the original 
order on the evidence of Mr. A and possibly also of Mrs. C, to whom 
he is now married, on the remarks made by the Divorce Court Judge, 
in considering the question of costs, regarding Mrs. A’s adultery. 
Mrs. A in her discretion statement in the divorce proceedings admitted 
adultery with Mr. C. 

Is evidence of the remarks of the Divorce Court Judge admissivle 
on the hearing of Mr. A’s application to discharge the maintenance 
order and if not what is the authority ? 

VAMo. 
Answer. 

The husband is entitled to apply for the discharge of the order on the 

ground that his wife has committed an act of adultery, but the court 
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may refuse to discharge the order if in its opinion the act of adultery 
was conduced to by the failure of the husband to make such payments 
as in the opinion of the court he was able to make under the order 
(Summary Jurisdiction (Married Women) Act, 1895, s. 7). The act 
of adultery must be strictly proved, but this could presumably be done 
by making use of the admission in the wife’s discretion statement in 
the divorce proceedings. 

We are not aware of any authority for the admission as evidence of 
the remarks of the Divorce Court Judge in these circumstances. 


8.—Licensing—Registered club—Intoxicating liquor supplied to 
members from club stocks at a club function held at another place— 
Whether offence committed. 

A registered club holds an annual dance for members only, in a 
hall about half a mile from its registered premises. Intoxicating liquor 
is taken from the club premises to the dance hall and supplied to 
members there. 

Some members do not wish to attend the dance, but wish to use the 
ordinary club premises. Is it in order for the bar on these premises 
to be open in view of the fact that liquor is also being supplied to 
members elsewhere ? 

My own view is that the club bar need not be closed while the dance 
is in progress. The hall does not require to be registered as it is not 
habitually used for the supply of liquor to members. The same 
reasoning was, I believe, applied in Watson v. Culley (1926) 90 J.P. 119, 
which dealt with the application of permitted hours at the tempora 
premises. NILs. 

Answer. 

In our opinion, on the authority of Humphrey v. Tudgay (1915) 
79 J.P. 93, and Watson v. Culley, supra, no offence is committed 
where intoxicating liquor is supplied to members of the club on a 
single occasion at a place removed from the registered address of the 
club premises. The fact that other intoxicating liquor was concur- 
rently supplied to other members at the registered address of the club 
premises seems not to affect the position. 


9.—Magistrates—Jurisdiction and powers—Compelling attendance of, 
and proving previous convictions against, a limited company. 

A summons having been issued against a limited company under 
ss. 8 and 9 of the Road and Rail Traffic Act, 1933, the matter comes 
before my justices and proof of service on the registered office of the 
company is given by certificate. No person appears when the name 
of the defendants is called, and the police intimate that they would 
prefer the defendants to be present at the hearing. Accordingly, 
the case is adjourned and a letter written to the defendants saying that 
the justices are not prepared to deal with the matter unless a legal 
representative or an officer of the company is present, and giving the 
date of the adjourned hearing. No person appears at the adjourned 
hearing, and the justices therefore adjourn the matter for 14 
days for the attendance of the company. 

The purpose of requiring their attendance is to discover whether 
or not there are previous convictions against the company for similar 
offences, and I shall be glad of your opinion whether (1) there is any 
method of compelling them to attend, or (2) how evidence of previous 
convictions can be given and accepted in their absence, bearing in 
mind that there may be convictions from all parts of the country 
and over a considerable period. MALBAN. 

Answer. 

(1) There is no means of compelling the attendance of a limited 
company. 

(2) As we understand the position there cannot be more than one 
existing limited company with a particular name and we think, therefore, 
that if a conviction relating to a company of exactly the same name is 
proved by the production of an extract from the appropriate court 
register that is sufficient proof. 

The one thing which this would not guard against is a company of 
that name having previously existed and having ceased to exist, and 
there being convictions which related to the defunct company. To be 
secure against this one would require a witness from the Companies 
Registration Office with the file of the existing company to show how 
long it had been in existence. 


10.—Road Traffic Acts—Requirement to produce licence for endorse- 
ment after conviction and sentence—Under which section ? 

Recently in one of my courts a defendant, on a speed summons, did 
not attend and had not sent his licence. Upon proof of service, and 
after hearing the evidence for the prosecution, the justices imposed a 
fine of £1, together with 10s. 8d. costs, and ordered the licence to be 
endorsed. A notice of conviction was sent to the accused witha 
request that the licence should be produced, which request was 
ignored. After further correspondence with the accused he was 
brought before the court for failure to pay his fine and costs, and was 
ordered to pay in fourteen days or go to prison for seven days, and at 
the same hearing he was prosecuted (mistakenly) under s. 8 (2) of 


the Act of 1930 and fined £5. Against this conviction he successfully 
appealed, the court holding that those proceedings should have been 
brought under subs. (4) of s. 33 of the Act of 1934. 

On the occasion on which the fine of £5 was mistakenly imposed the 
accused again did not produce his licence, and was told (as he had beep 
previously told in writing) that the licence was suspended until it was 
produced for endorsement. In spite of this warning he drove a 
vehicle away from the court immediately after the hearing and was 
stopped three times between the court and his residence by the police, 
and each time warned not to drive, but in fact on each occasion did so, 

The police have now applied for summonses under s. 8 (2) (a) of 
the 1930 Act for driving without a licence, such licence having beeg 
suspended. 

It would seem, however, according to note E on p. 2151 of the 
88th edn. of Stone, that the original requirement to produce should 
have been made before the penalty was imposed, and the question 
therefore arises whether the licence was automatically suspended, 
and thus whether the offence for which summonses are now requested 
has, in fact, been committed. KAFELD, 


Answer. 

As we understand the position the defendant was dealt with in his 
absence and convicted. Having convicted him the court might, had 
they chosen to do so, have required the production of his licence 
pursuant to s. 33 (3) of the 1934 Act. They did not do this but 
proceeded to fine him and order his licence to be endorsed. He was 
then notified of this decision and was required to produce his licence 
for the purpose of endorsement. This seems to us quite clearly to have 
been a requirement under s. 8 (2) of the 1930 Act and, if these are the 
facts, we cannot appreciate why it was held that the offence, in not 
producing the licence for endorsement, was contrary to s. 33 (4) of 
the 1934 Act and not contrary to s. 8 (2) of the 1930 Act. 

As to the present position, if we are right the defendant has failed to 
produce his licence pursuant to a proper requirement under s. 8 (2) 
supra and his licence is suspended by virtue of that subsection. If, 
while his licence is so suspended, he drives, he is offending against 
s. 4 (1) of the 1930 Act by driving when he is not the holder of a licence 








THE ADA COLE MEMORIAL STABLES 


Will you please help us to carry on our much needed work for 
the welfare of horses. We purchase those which by reason of old 
age, infirmity or previous ill-treatment are in need of care and 
attention; we also endeavour to provide suitable homes for those 
horses fit enough to do a little light work, under the supervision 
of the Society, and for all this, funds are urgently needed. 
Donations to the Secretary at office. 
Stables: St. Albans Road, Office: 5, Bloomsbury Square, 
South Mimms, 


Herts. London, W.C.1. 
Tel. Holborn 5463. 














